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CONFERENCE  ON  THE  GROWING  CONTIN- 
GENT  WORK  FORCE:  FLEXIBILITY  AT  THE 
PRICE  OF  FAIRNESS? 


TUESDAY,  FEBRUARY  8,  1994 

U^.  Senate, 
Subcommittee  on  Labor,  of  the  CoMBtOTTEE  on  Labor 

AND  Human  Resources, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:05  a.m.,  in  room 
SD-106,  Dirksen  Senate  Office  Building,  Senator  Howard  M. 
Metzenbaum  (chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Metzenbaum,  Wellstone,  Coats,  and  Feingold. 

Opening  Statement  of  Senator  Metzenbaum 

Senator  Metzenbaum.  Good  morning.  This  morning,  we  meet  in 
conference,  to  share  with  each  other  some  of  the  concerns  that  we 
have  relating  to  a  problem  that  is  growing  in  size  even  as  we  meet 
here  today. 

More  and  more  employers  are  hiring  part-time,  temporary,  and 
other  "contingent*  workers.  This  trend  is  creating  a  real  threat,  in 
my  opinion,  to  the  entire  free  enterprise  system.  If  employers  con- 
tinue moving  people  into  temporary  and  part-time  jobs  without  all 
the  benefits  that  full-time  workers  get,  we  are  ^ing  to  be  turning 
the  clock  backward.  I  recall  what  Henry  Ford  said  years  ago:  If  you 
do  not  pay  your  employees  a  decent  wage,  they  will  be  unable  to 
buy  the  automobiles  and  other  products  they  are  making,  so  what 
kind  of  an  economy  are  we  going  to  have? 

This  trend  toward  the  use  of  contingent  workers  not  only  has  tre- 
mendous implications  for  American  workers,  but  it  also  has  tre- 
mendous implications  for  our  economy,  the  standard  of  living  of  the 
people  of  this  country,  and  our  competitiveness  throughout  the 
world. 

Realistically  speaking,  employers  have  always  used  part-time 
and  temporary  employees  to  supplement  full-time  workers.  But  re- 
cently, employers  have  increasingly  been  hiring  part-time  tem- 
porary workers  and  contingent  workers  to  replace  full-time  work- 
ers, so  they  can  cut  labor  and  health  care  costs. 

One  of  the  worst  and  most  egregious  examples  that  I  know  about 
involves  Bank  of  America — a  company  that  we  had  re^W  hoped 
would  come  here  today  to  share  their  thoughts  with  us.  The  Bank 
of  America  earned  $1.5  billion  in  profits  in  the  year  1992,  and  as 
they  moved  into  1993,  they  fired  literally  thousands  of  full-time 
tellers  and  rehired  them  as  part-time  workers  without  benefits.  I 
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had  hoped  that  they  would  come  here  today  and  explain  to  us  the 
reason  for  this  action. 

Today,  the  contingent  work  force  in  America  is  34  million  people, 
and  it  is  growing.  Some  workers  want  part-time  or  temporary 
work,  and  1  understand  that;  for  those  wno  want  it,  it  is  under- 
standable. But  millions  of  American  workers  need  full-time  jobs 
and  just  cannot  find  them.  They  are  stuck  in  the  contingent  work 
force  with  low  wages,  no  health  or  pension  benefits,  little  job  secu- 
rity, and  few  legal  protections. 

Frankly,  this  trend  may  force  us  to  rethink  many  traditional  as- 
sumptions about  woik.  and  training,  and  pensions,  and  unemploy- 
ment insurance,  and  labor  law  protections.  'Disposable"  workers 
have  no  disposal  income,  and  they  become  more  and  more  depend- 
ent on  Government  programs. 

The  first  panel  todav  will  focus  on  how  fast  the  contingent  work 
force  is  growing  and  the  impact  of  this  trend  on  workers.  The  sec- 
ond panel  will  focus  on  corporate  strategies  and  Federal  policies 
with  respect  to  this  trend. 

We  are  going  to  be  pressed  for  time  this  morning  as  there  are 
six  or  ei|^t  votes  on  the  fioor,  so  I  would  like  to  move  directly  into 
our  discussion,  following  opening  remarks  by  the  Secretary.  And  I 
must  tell  you  how  pleased  we  are  to  have  the  Secretary  with  us 
today. 

The  Secretary  has  been  a  very  active  and  diligent  member  of  the 
Cabinet.  He  has  been  moving  on  a  host  of  different  issues.  Fortu- 
nately, he  is  a  brilliant  man  so  he  is  able  to  do  seven  things  at  the 
same  time.  We  are  very,  very  pleased  that  he  has  made  time  in  his 
schedule  to  be  with  us  today.  I  think  it  indicates  his  view  of  the 
seriousness  of  this  problem. 

Before  we  hear  from  the  Secretary,  Senator  Coats  has  asked  to 
make  an  opening  statement 

Opening  Statement  of  Senator  Coats 

Senator  Coats.  Just  very  briefly,  and  I  do  not  meant  to  inter- 
rupt, Mr.  Chairman.  I  am  not  a  brilliant  man,  and  I  cannot  do 
seven  things  at  once,  so  I  cannot  stay  for  the  whole  panel  this 
morning.  But  I  do  want  to  first  of  all  commend  Senator  Metzen- 
baum  for  this  format  I  have  always  felt  that  our  hearings  are  not 
so  much  hearings,  where  we  get  good  interaction  back  and  forth, 
as  just  kind  of  stage  shows.  I  really  like  this  idea  of  convening  a 
circle  and  gettine  people  who  can  kick  in  the  middle  and  stop  and 
ask  questions  and  so  forth. 

I  am  looking  forward  to  it,  and  I  am  ^oing  to  stay  and  hear  Sec- 
retary Reich's  opening  statement,  but  then  regret  that  I  will  have 
to  leave,  and  I  want  to  apologize  for  that  because  I  think  this  is 
an  important  hearing,  looking  at  the  direction  our  work  force  is 
going  in  and  what  some  of  the  problems  are. 

I  ^so  want  to  acknowledge  rat  Knight  of  Plymouth,  IN,  who  has 
a  contribution  to  make  to  this  effort  Sne  is  here  with  a  representa- 
tive df  the  Women's  Legal  Defense  Fund,  and  her  testimony  is  im- 
portant 

As  we  continue  to  diversify  in  our  economy  and  attempt  to  be 
competitive  around  the  world,  having  the  flexibility  of  part-time 
rules  that  accommodate  employers  ana  employees  is  important,  but 
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by  the  same  token  also  create  problems,  and  obviouslv,  these  work- 
ers are  not  covered  bry  the  same  rules  and  standards  as  full-time 
employees.  I  think  it  is  important  to  examine  the  effects  of  that  on 
the  employer  and  on  the  employee,  the  pluses  and  the  minutes,  and 
I  think  there  are  some  on  both  sides. 

So  I  commend  you,  Mr.  Chairman,  for  pulling  this  panel  to- 
gether, particularly  in  this  format,  and  look  forward  to  the  Sec- 
retaiys  testimony.  My  apologies  to  the  remainder  of  the  witnesses 
for  having  to  leave  early. 

Senator  Metzenbaum.  We  are  very  pleased  that  you  found  time 
to  be  with  us  this  morning  and  certainly  hope  that  you  can  come 
back  when  and  if  it  is  convenient  for  you. 

Senator  Feingold,  we  are  deli^teato  see  you  here  this  morning. 

Opening  Statement  of  Senator  Feingold 

Senator  Feingold.  Thank  yoiL  Mr.  Chairman. 

I  am  not  a  member  of  the  Labor  Committee,  but  have  heard 
enou£^  about  the  concerns  about  this  issue,  both  back  in  Wisconsin 
and  around  the  countiy,  that  I  wanted  to  come  today  and,  first  of 
all,  thank  you  for  highlighting  this  issue.  I  have  been  trymg  to  fig- 
ure out  a  way  to  highlight  this  issue  myself. 

The  stories  I  have  heard  about  temporary  work  nroblems,  wheth- 
er they  be  stories  of  people  supposedly  being  brougnt  out  to  a  ware- 
house, paying  their  own  way  to  go  to  a  warehouse,  and  then  onlv 
10  out  of  100  people  being  chosen,  and  then  only  having  that  job 
for  a  week  ana  not  developing  any  kind  of  relationship  with  their 
fellow  workers;  or  the  stories  I  have  heard  of  the  disproportionate 
impact  that  some  kinds  of  temporary  work  may  have  on  women; 
converting  1,000  jobs  of  people  who  currently  permanently  work 
into  temporary  workers,  making  them  1  day  permanent  workers, 
the  next  day  temporary  workers,  and  losing  their  benefits — ^I  have 
heard  too  many  of  these  stories  to  not  realize  that  this  has  become 
a  major  concern  for  American  workers,  and  today  I  understand 
that  between  25  and  30  percent  of  the  total  labor  force  is  made  up 
of  contingent  workers. 

So  at  this  point,  I  am  eager  to  learn  more  about  what  is  happen- 
ing out  there,  and  of  course,  under  the  chairman's  leadership,  to 
develop  perhaps  some  legislative  responses  to  it 

Thank  you,  Mr.  Chairman. 

Senator  METZENBAUM.  T^ank  you  very  much,  Senator  Feingold. 

I  see  Senator  Wellstone  is  here;  do  you  have  a  brief  opening 
statement,  Senator? 

Senator  Wellstone.  Did  you  emphasize  '^rief,"  Mr.  Chairman? 

Senator  Metzenbaum.  Yes,  I  did. 

Senator  Wellstone.  Why  don't  we  get  right  on  with  the  discus- 
sion 

Senator  Metzenbaum.  Thank  you  very  much. 

Secretary  Reich,  we  are  delighted  that  you  are  here.  Please  pro- 
ceed. 

STATEMENT  OF  HON.  ROBERT  B.  REICH«  SECRETARY,  UjS. 
DEPARTMENT  OF  LABOR,  WASHINGTON,  DC 

Secretary  Reich.  Thank  you.  Senator  Metzenbaum,  Senators 
Coats,  Feingold  and  Wellstone. 


First,  let  me  commend  Senator  Metzenbaum  for  his  leadership 
on  this  and  many  issues  confronting  the  American  worker.  You 
have  been  a  leader  for  years  and  years,  and  I  want  to  commend 
vou  not  only  for  what  you  are  doing  here,  but  for  your  continued 
leadership.      

Senator  Metzenbaum.  Thank  you. 

Secretary  Reich.  Also,  I  want  to  introduce  my  two  colleagues. 
Katharine  Abraham,  on  my  left,  is  the  director  of  the  Bureau  of 
Labor  Statistics,  and  Karen  Nussbaum,  on  my  right,  is  director  of 
our  Women's  Bureau  at  the  Labor  Department 

The  underlying  question  here  arises  repeatedly  these  days,  and 
it  is  a  question  you  hear  in  different  contexts.  That  is:  Is  a  corpora- 
tion a  collection  of  people,  joined  together  to  improve  their  mutual 
livelihood,  utilizing  financial  resources  in  that  pursuit  or  is  a  cor- 
poration a  collection  of  financial  resources,  whose  people  are  essen- 
tiidly  dispos^le? 

Unfortunately,  more  and  more  companies  are  answering  the 
question  ¥ath  the  latter  response.  One  nundred  years  ago  in  this 
country,  many  companies  did  also  think  of  themselves  as  a  collec- 
tion of  financial  resources  with  disposable  people,  but  we  went 
throui^  many,  many  chances  in  this  country.  In  the  early  years  of 
this  century,  during  Uie  New  Deal,  the  1940*8  and  the  1950*8,  we 
struck  an  impUcit  national  bargain  between  workers  and  man- 
agers. They  were  not  always  organized  workers,  but  the  essence  of 
the  bargain  was  this:  If  the  company  was  profitable,  if  the  company 
was  basically  making  it  and  the  workers  were  working  diligently, 
then  the  workers  would  have  a  reasonable  degree  of  job  security. 
They  could  count  on  having  their  jobs,  they  could  count  on  rising 
incomes,  and  they  could  often  count  on  rising  benefits. 

That  implicit  bargain — and  the  bargain  was  there  in  the  1950*s, 
certainly,  it  was  there  in  the  1960*8 — ^now  there  were  certainly  cer- 
tain Americans  who  were  left  out  of  the  bargain.  Women  were  veir 
often  left  out  of  the  bargain.  African  Americans  were  very  often  lett 
out  of  the  bargain.  This  was  not  a  perfect  bargain,  but  it  did  at 
least  form  the  basis  of  the  rising  postwar  middle  class  of  America. 

We  have  seen  over  the  last  20  years,  particularly  over  the  last 
10  years,  that  impUcit  bu^n  coming  asunder.  Companies  increas- 
ingly are  downsizing  even  though  they  are  profitable,  even  though 
they  do  not  Hterally  have  to  downsize.  They  are  not  giving  workers 
very  much  wamine — your  efforts  to  the  contrary.  Senator,  notwith- 
standing—before wey  give  them  their  pink  slips. 

Companies  increasingly  are  fighting  off  unions  with  a  ferocity 
that  we  have  not  seen  m  this  country  for  perhaps  50  to  70  years, 
even  firing  workers  who  try  to  form  unions. 

Many  companies  are  treating  their  workers  as  disposable,  push- 
ing them  off  onto  independent  contractor  status,  not  giving  them 
the  basic  benefits — unemployment  insurance,  social  security,  all  of 
the  things  that  we  have  taken  for  granted— when  in  fact  the  work- 
ers are  working  full-time. 

Now,  some  of  this  is  in  the  name  of  flexibility;  some  of  it  is  ap- 
propriate; some  downsizing  is  appropriate.  Even  good  companies, 
responsible  companies,  have  grown  a  httle  bit  too  fat  and  happy 
over  the  1960*8  and  1970*8,  and  perhaps  over  the  1980*s.  Some 
downsizing  is  necessary.  Some  flexibility,  and  more  flexibility,  is 


ixnportant  if  we  are  going  to  stay  competitive,  if  we  are  going  to  be 
a  flexible  and  competitive  and  dynamic  economy. 

The  question  is  nave  we  gone  too  far,  or  more  properly,  are  there 
other  ways  of  maintaining  flexibility  and  maintaining  dynamism 
without  imposing  this  extraordinary  cost  and  insecurity  on  average 
Americans. 

I  do  not  have  to  tell  this  panel  that  the  ^p  between  earnings 
at  the  top  and  earnings  at  the  bottom  is  growing  very,  very  rapidfy. 
The  earnings  of  front-line  workers,  nonsupervisory  workers,  have 
steadily  decreased  since  the  late  1970's,  to  the  point  where  they  are 
ri^t  now  back  to,  adjusted  for  inflation,  where  they  were  in  the 
late  19€0'8.  Benefits  are  also  decreasing. 

Now,  Senator,  as  you  said.  I  am  not  particularly  concerned  about 
the  voluntary  part-time  workers.  In  fact,  for  many  Americans,  vol- 
untary part-time  work,  voluntary  temporary  work,  voluntary  inde- 
pendent status  in  terms  of  self-employment  are  Rreat  boons.  A  lot 
of  people  like  it  I  am  concerned  about  the  growth — and  there  has 
been  growth — ^in  involuntary  part-time. 

Big^t  now,  we  have  over  6  million  Americans  who  are  working 
part-time  who  would  rather  be  working  full-time.  Measured  the  old 
way,  measured  the  new  way,  that  is,  with  the  new  unemplovment 
data,  it  is  about  5  million — still  an  extraordinary  number  of  Ameri- 
cans. 

I  have  a  chart  up  here  showing  the  percentage  of  involuntary 
workers  as  a  percentage  of  total  employment,  and  you  can  see  a 
long-term  trend;  be|nnning  in  the  late  1960*8,  that  trend  is  up- 
ward—not dramatically  upward,  but  it  is  upward. 

The  next  chart  shows  employment  in  help  supply  services.  Now, 
the  good  news  is  that  jobs  are  coming  back.  We  created  as  an  econ- 
omy almost  2  million  new  iobs  over  uie  past  year.  But  a  dispropor- 
tionate number  of  those  jobs  are  in  the  help  supply  industrv.  You 
can  see  that  trend.  Again,  I  am  not  worried  about  those  who  are 
voluntarily  temporaiy  workers;  that  is  good.  That  is  flexible,  and 
maybe  they  l^e  it.  But  there  are  a  lot  of  these  workers  who  are 
involuntary  temporary  workers. 

If  we  could  have  the  next  chart,  please,  if  vou  can  see  this 
chart — I  will  have  to  translate  for  you  because  the  type  is  a  little 
bit  small— on  the  left  is  health  care  insurance,  and  on  the  right  is 
pension  plans.  You  can  see  that  Americans  who  are  part-time 
workers  are  working  in  firms — both  with  regard  to  health  insur- 
ance and  also  with  regard  to  pensions — firms  that  do  not  even  offer 
health  insurance  and  pensions.  Part-time  workers  tend  to  be  in  far 
greater  numbers,  mucn  more  highly  represented,  in  firms  that  do 
not  even  offer  it.  And  I  can  also  say  with  regard  to  health  insur- 
ance, if  you  can  read  the  very,  very  fine  print  there,  you  can  see 
that  one-third  of  the  part-time  workers  in  those  firms  that  offer 
health  insurance  do  not  even  qualify  for  the  firms,  health  insur- 
ance. 

Finally,  the  last  chart,  with  regard  to  pension  funds,  retirement 
income  and  health,  we  see  that  this  is  oirectly  related  to  income, 
education,  status  in  the  company.  Increasingly,  if  vou  have  a  col- 
lege degree,  if  you  are  a  manager  or  a  professional  employee,  you 
do  have  retirement  benefits,  and  you  do  have  health  benefits.  But 
if  you  do  not,  you  have  less  and  less  access  to  retirement  and  also 
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to  health  benefits.  This  issue  transcends  the  issue  of  part-time  tem- 
porary and  self-employed.  This  is  even  your  full-time  workers,  who 
are  at  the  low  end  of  the  economic  scale  and  who  have  less  and  less 
access  over  time  to  health  care  and  less  and  less  access  over  time 
to  pension  benefits. 

One  reason  why  the  administration  and  the  public  are  so  con- 
cerned about  health  care — why  has  health  care  suddenly  become  so 
central  in  the  public's  mind — ^well,  one  reason,  obviously,  is  that 
the  costs  are  increasing  three  times  faster  than  inflation.  Another 
reason,  however,  is  ibis  extraordinary  insecurity;  the  fact  that 
more  and  more  Americans  are  not  getting  health  care  throuc^ 
their  employers,  the  fact  that  more  and  more  Americans  are  wont- 
ing part-time,  more  and  more  Americans  are  receiving  pink  slips 
because  of  corporate  downsizing  and  suddenly  finding  tnemselves 
without  health  insurance  for  tneir  famihes  and  possibly,  if  they 
have  a  pre-ezistinp;  condition,  maybe  no  health  insurance  at  all. 

We  in  Uie  a^nmistration  have  tried  to  do  everything  we  could 
to  improve  economic  performance  and  financial  conditions  of  this 
country.  We  have  made  extraordinary  efforts  to  bring  down  the 
budget  deficit,  and  we  are  doing  that.  It  was  $290  bilUon  in  1992, 
about  $255  billion  in  1993,  and  it  looks  like  about  $235  billion  in 
1994,  and  the  latest  projection  is  about  $225  billion  in  1995— ex- 
traordinary. Not  since  Harry  Truman  have  you  had  three  consecu- 
tive declines  in  the  budget  deficit  We  are  on  that  road.  That  is 
what  American  business  wanted,  and  we  are  ^ving  it  to  American 
business.  We  are  reducing  interest  rates.  It  is  good  for  everyone. 
Americans  can  buy  cars  and  homes,  and  it  is  fiieling  the  economic 
expansion. 

We  are  opening  foreign  markets  with  NAFTA  and  GATT.  This 
also  was  something  the  American  business  community  championed. 
It  is  eood  for  Americans,  good  for  American  business.  We  are  put- 
ting uie  American  economy,  finally,  on  a  very  stable  financial  foot- 
ingfor  a  stable  and  sustained  recovery. 

The  question  is  what  is  the  role  of  American  business  in  all  this 
vis-a-vis  their  emplovees.  Employees  are  also  consumers.  As  vou 
said.  Senator,  if  employees  do  not  feel  that  they  are  secure,  if  they 
do  not  feel  thiat  they  have  the  money  to  go  into  the  shops,  they  are 
not  going  to  go  into  Uie  shops.  This  cannot  be  a  sustainable  recov- 
ery with  that  degree  of  insecurity. 

If  employees  feel  that  they  are  fiingible,  disiMsable,  they  will  not 
be  loyal  to  their  companies.  How  do  you  build  up  the  kind  of  com- 
petitive companies  that  we  need  in  the  future,  that  are  flexible  and 
innovative,  if  employees  do  not  feel  loyal,  and  they  do  not  feel  the 
company  is  going  to  be  there  for  them?  These  are  questions  that 
every  American  company  has  to  face. 

Now,  what  are  we  doing  about  it?  Well,  I  can  tell  vou  several 
thines  that  we  are  doing.  We  are  responding.  For  one  thing,  we  do 
not  nave  very  good  data,  not  nearlv  as  good  data  as  we  need  to 
have,  on  the  phenomenon  we  are  talking  about,  because  it  is  a  fair- 
ly recent  phenomenon.  Katharine  is  eoing  to  talk  in  more  detail  on 
tJiis.  I  can  say  that  improving  the  oata  base,  part  of  the  Bureau 
of  Labor  Statistics  budget  request  sent  to  Congress  yesterday,  is 
funding  for  supplemental  studies  by  the  Bureau  of  Labor  Statistics. 
If  fimoed,  the  Bureau  will  as  its  first  study  to  supplement  the  cur- 


rent  population  siirvey  do  data  collection  on  contingent  workers; 
thiB  is  beginning  in  Januarys  of  1995.  The  new  data  wul  help  us  an- 
swer questions  regELrding  the  number  of  workers  and  different  con- 
tingent worker  r^tionships,  the  breakdown  of  voluntary  versus 
involuntary  contingent  workers — ^I  am  talking  about  temporary  and 
also  sell -employed.  We  do  not  have  good  data  right  now  on  uiose. 

Second,  wnat  are  we  doing?  In  the  Department  of  Labor,  we  are 
reviewing  the  laws.  The  Department  will  conduct  a  review  of  all 
statutes  and  programs  under  its  jurisdiction  to  determine  whether 
contingent  workers  are  adequately  covered  and  served,  including 
definitions  of  ''employer*  and  "employee"  in  many  laws,  benefits 
and  protections,  whether  those  extend  to  each  of  the  different 
subgroups  of  contingent  workers,  whether  they  should  extend, 
where  are  the  gaps  in  coverage.  I  am  talking  about  all  laws — ^Fed- 
eral laws  govemmg  the  new  family  medical  leave,  all  the  way 
throu^  old  laws  like  National  Labor  Relations  Act 

Senator  Metzenbaum.  Do  3rou  have  any  idea  how  long  those 
studies  will  take?  Are  we  talking  about  months,  weeks,  or  years? 

Secretary  Reich.  The  Bureau  of  Labor  Statistics,  as  long  as  it 

Sets  the  funding,  will  be  starting  right  away  with  regard  to  the 
ata  sources.  Our  studies  are  starting  right  away.  We  have  already 
begun  them  with  regard  to  looking  at  the  coverage  of  many  of  these 
laws. 

Senator  Metzenbaum.  I  would  like  to  ask  you  to  accelerate  the 
time  period  because  I  have  a  shortened  time  period  myself,  and  I 
want  to  have  some  impact  on  this  subject  before  I  leave  here. 
[Laughter.] 

Secretary  REICH.  Senator,  you  do  not  have  a  shortened  time  pe- 
riod, and  we  cannot  afford  for  you  to  have  a  shortened  time  period. 

The  1995  budget  request  also  includes  enforcement  initiatives 
that  will  permit  the  Department  to  focus  on  protecting  vulnerable 
populations,  inducing  low- wage  workers  in  various  industries,  gar- 
ment, hotel,  motel  industries,  where  you  have  a  lot  of  some  of  the 
most  serious  problems  with  regard  to  contingency. 

While  the  Congress  has  pronibited  the  Internal  Revenue  Service 
from  issuing  relations,  there  is  an  independent  contract  issue 
here,  and  unfortunatelv,  the  Treasury  Department  is  not  here  as 
part  of  this  panel.  At  the  Department  of  Labor^  we  do  have  the  en- 
forcement of  certain  laws  within  our  jurisdiction,  and  we  need  to 
examine  whether  people  are  improperly  being  misclassified  as  inde- 
pendent contractors,  and  we  are  going  to  do  that  so  that  we  can 
enforce  the  Federal  laws  to  ensure  that  misclassification  of  employ- 
ees to  independent  contractor  status  simply  does  not  occur. 

We  will  De  vigilant,  but  I  want  to  emphasize  that  American  em- 
ployers also  must  be  vieiilant.  The  new  phenomenon  of  the  dispos- 
able worker  is  not  goon  for  Americans,  and  I  do  not  believe  it  is 
good  in  the  long-term  for  American  companies,  either. 

Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much,  Secretary  Reich. 

I  am  going  to  move  forward  without  asking  you  any  questions  be- 
cause your  statement  was  quite  comprehensive.  I  am  going  to  ask 
the  participants  to  be  very  brief  in  their  remarks  because,  as  I  said 
before,  there  are  six  or  eirfit  roll  call  votes  starting  at  10  o'clock. 
After  the  roll  calls  are  concluded,  this  hearing  will  reconvene. 


8 

We  look  forward  to  working  with  you  in  this  area,  because  yes- 
terday was  too  late,  and  we  must  move  as  rapidly  as  possible  if  we 
are  going  to  do  something  legislatively  on  the  subject  I  think  we 
have  got  to  work  together  to  try  to  determine  what  needs  to  be 
done. 

I  notice  you  have  Katharine  Abraham,  head  of  the  Bureau  of 
Labor  Statistics,  here  with  you,  and  I  wonder  if  you  would  care  to 
supplement  the  Secretary's  statement,  Ms.  Abraham,  and  tell  us  a 
litde  bit  about  the  chart  behind  you — and  do  all  of  it  in  less  than 
5  minutes. 

STATEBIENT  OF  KATHARINE  ABRAHAM,  COMMISSIONER,  BU- 
BEAU  OF  LABOR  STATISTICS,  U^  DEPARTMENT  OF  LABOR, 
WASHINGTON,  DC 

Ms.  Abraham.  Thank  you.  Senator.  I  will  endeavor  to  be  brief 

I  would  like  to  make  three  points,  augmenting  the  Secretarpr's  re- 
marks. The  first  point  concerns  how  we  measure  the  contmgent 
work  phenomenon.  The  term  "contingent  work"  is  used  to  encom- 
pass a  ranee  of  different  work  arrangements. 

Among  uie  work  arrangements  included  under  that  rubric  are: 
people  working  through  temporary  help  agencies;  people  hired  as 
temporaries  directly  onto  companies'  payrolls;  part-time  workers, 
who  may  be  so  employed  either  involuntarily  or  voluntarily;  ana 
the  self-employed. 

These  are  very  different  groups.  Some  people  have  estimated  the 
total  number  of  contingent  workers  by  adding  up  the  numbers  in 
the  different  groups  that  can  be  identified.  Such  a  calculation  may 
however,  be  misleading.  For  one  thing,  the  groups  are  not  mutually 
exclusive.  For  example,  many  of  the  self-employed  work  part  time. 
So  just  adding  up  ttie  numbers  in  the  different  groups  may  a\e 
you  an  estimate  of  contingent  work  that  is  too  large.  On  the  otner 
hand,  there  are  groups  that  we  do  not  have  data  about  and  who 
as  a  result  are  omitted  from  the  estimate  of  contingent  employ- 
ment. For  example,  we  do  not  have  a  good  measure  of  the  number 
of  people  hired  as  temporaries  directly  onto  comoanies'  payrolls. 

So  tnere  are  some  real  difBculties  with  how  the  contingent  work 
phenomenon  has  been  measured. 

The  other  thing  that  I  would  like  to  point  out  concerning  the 
measurement  of  contingent  work  is  that  both  the  trends  and  com- 
position of  the  different  included  groups  are  very  different  As  the 
Secretary  has  noted,  employment  in  temporary  help  agencies  and 
involuntary  part-time  employment  have  been  growing  more  rapidly 
than  the  work  force  as  a  whole.  On  the  other  hand,  the  growth  of 
voluntary  part-time  employment  and  self-emplo3rment  has  more  or 
less  tracked  the  overall  growth  of  the  workforce.  When  we  talk 
about  growth  in  in  share  of  contingent  work  in  total  employment, 
therefore  it  is  really  only  some  of  tnese  employment  arrangements 
to  which  we  are  referring. 

We  do  know  that  involuntary  part-time  workers  and  temporary 
help  workers  are  disproportionately  young,  female,  and  black.  We 
also  know  that  elf-employed  workers  are  disproportionately  older 
and  male.  So  again,  the  point  I  would  make  is  that  this  thing  re- 
ferred to  as  "contingent  work"  is  really  a  very  disparate  phenome- 
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non.  I  think  we  need  to  look  at  the  pieces  of  it  separately  and  try 
to  understand  what  is  going  on  with  each  of  them. 

The  second  point  that  I  would  make  concerns  the  information 
that  we  have  available  about  these  different  categories  of  work. 
There  is  quite  a  lot  we  know;  there  is  also  quite  a  lot  that  we  do 
not  know,  and  the  Secretary  has  alluded  to  this.  As  I  have  said, 
we  do  not  know  how  prevalent  the  practice  of  companies  hiring 
people  as  temporaries  directly  onto  their  own  payrolls  is.  We  hear 
of  it  anecdotally,  but  we  do  not  know  how  much  of  it  is  going  on 
overall. 

We  do  not  know  how  many  people  are  called  ^independent  con- 
tractors* by  their  employers  but  mig^t  better  be  categorized  as 
"employees." 

For  part-time  employment,  we  have  a  breakdown  on  how  many 
people  work  such  schedules  voluntarily  versus  involuntarily.  For 
o^er  categories;  however — temporary  workers  and  the  self-em- 
ployed— ^we  do  not  know  how  many  would  prefer  a  regular,  sala- 
ried, full-time  job. 

We  do  not  Imow  how  these  jobs  fit  into  people's  career  paths.  Are 
these  iobs  that  those  holding  them  typically  are  stuck  in  for  ex- 
tended periods  of  time,  or  are  they  jobs  that  typically  are  held  for 
a  short  period  of  time,  before  a  person  moves  on  to  something  else? 

So  my  second  point  is  that  there  is  quite  a  lot  that  I  thinK  it  is 
important  to  know,  for  purposes  of  setting  poli^r  in  this  area,  that 
we  do  not  currently  know. 

This  brings  me  to  my  third  point  The  budget  for  the  Bureau  of 
Labor  Statistics  that  was  just  submitted  to  the  Congress  contains 
a  request  for  funding  for  supplements  to  the  Current  Population 
Survey.  The  first  we  would  do  would  be  a  supplement  intended  to 
gather  more  information  about  contingent  work.  I  hope  this  supple- 
ment would  help  us  to  answer  the  questions  about  whether  people 
hold  these  iobs  voluntarily  or  involuntarily,  and  how  these  iobs  fit 
into  people  8  careers  paths.  In  addition  the  supplement  could  give 
us  better  data  about  some  of  the  groups  that  we  do  not  have  good 
information  for  now. 

We  also  do  a  series  of  studies  under  the  National  Longitudinal 
Surveys  program,  in  which  we  have  been  tracking  people  in  dif- 
ferent age  groups  for  an  extended  period  of  time  for  example,  a  sur- 
vey that  trat^s  young  people,  and  a  survey  that  tracks  older 
women.  We  are  in  the  process  of  adding  more  detailed  questions 
about  the  various  contingent  work  arrangements  to  those  surveys. 
Agun,  I  hope,  these  additional  questions  will  help  to  give  us  a  good 
picture  of  now  many  people  there  are  in  these  employment  ar- 
raneements,  whether  they  are  in  these  jobs  voluntarily  or  involun- 
tarily, also  how  these  jobs  fit  into  their  career  paths  over  time. 

Senator  Metzenbaum.  Thank  you  very  much,  Ms.  Abraham. 

I  am  going  to  ask  two  of  our  witnesses  here  today  to  make  short 
statements  concerning  their  own  personal  problems,  and  then  I  am 
goin^  to  open  the  coherence  to  an  open  discussion  so  that  it  will 
not  just  be  a  matter  of  speaking  to  us,  but  rather,  speaking  with 
us. 

I  wonder  if  Katie  Broughton  and  Patricia  Knight  would  care  to 
make  their  statements  at  this  point. 
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STATEMENT  OF  KATIE  BROUGHTON,  PORTSMOUTH,  OH.  AC- 
COMPANIED BT  JOE  BUONADONNA,  BUSINESS  REPRESENT- 
ATIVE, AMALGAMATED  CLOTHING  AND  TEXTILE  WORKERS 
UNION,  NEW  ALBANY,  IN 

Mb.  Broughton.  My  name  is  Katie  Broughton,  and  I  am  from 
Portsmouth,  OH.  I  would  liKe  to  tell  you  about  mv  experience  as 
a  temporary  worker  and  how  Federal  laws  failed  to  protect  my 
ridbts. 

I  went  to  work  for  Kelly  Temporary  Services  in  1989.  In  April 
1991,  KeUy  assigned  me  to  work  at  the  Mitchellace  plant  in  Ports- 
mouUi,  OH.  At  Mitchellace,  they  manufacture  shoelaces. 

I  worked  there  for  a  total  of  about  2V2  years  in  a  variety  of  pro- 
duction jobs,  and  there  were  about  150  other  temporary  employees 
at  Mitchellace  who  had  been  sent  by  Kelly  Services.  For  all  prac- 
tical purposes,  we  worked  for  Mitchellace.  Alitchellace  decided  who 
would  be  hired  and  who  would  be  iired.  Mitchellace  assigned  each 
of  us  to  a  particular  job,  told  us  what  hours  to  work  and  told  us 
what  duties  to  perform.  Mitchellace  instructed  us  about  plant  work 
rulers  and  disciplined  us  if  we  violated  the  rules. 

Mitchellace  told  us  we  were  temporary  workers,  but  there  was 
nothing  temporary  about  our  jobs.  We  worked  side-by-side  with 
Aill-time  Mitchellace  employees  and  performed  the  same  jobs.  We 
even  trained  the  new  Mitchellace  employees. 

I  think  of  a  temporary  job  as  a  snort-term  assignment,  but  we 
had  indefinite  assignments. 

At  one  poinL  I  asked  Mitchellace  for  a  raise,  and  they  told  me 
to  talk  to  Kelly  Services.  I  asked  Kelly  Services,  and  they  said 
Mitchellace  did  not  pay  them  enough  to  give  me  a  raise,  so  I  would 
have  to  talk  to  Mitchellace.  This  run-around  was  repeated  six  or 
seven  times  while  I  was  working  for  Mitchellace. 

I  liked  the  job,  but  I  thought  it  was  unfair  that  we  were  being 
paid  $4.25  and  no  benefits  to  work  next  to  people  doing  the  same 
job  for  $7  and  benefits. 

It  was  clear  that  Mitchellace  would  not  give  us  a  raise,  and  I  was 
worried  that  I  would  get  sick  and  have  no  health  insurance.  So  I 
joined  together  with  other  workers  and  tried  to  organize  a  union 
at  the  plant  But  last  Aueust,  the  Government  decided  that  I  and 
the  other  Mitchellace  workers  who  had  come  from  Kelly  could  not 
be  included  in  the  bargaining  unit  The  election  was  held  in  Sep- 
tember and  is  still  bein^  challenged. 

The  day  after  the  union  election,  Mitchellace  fired  us.  Kelly  told 
us  our  assignments  had  been  completed.  Mitchellace  hired  their 
own  temporaries  to  replace  us.  The  message  was  loud  and  clear: 
We  were  paid  minimum  wage,  with  no  benefits,  and  for  trying  to 
improve  our  situation,  we  were  fired. 

6ur  Federal  labor  law  says  that  we,  as  Americans,  have  the  right 
to  self-organization  to  improve  our  wages  and  working  conditions. 
Who  was  that  law  intenaed  to  protect  if  not  people  making  mini- 
mum wage  with  no  benefits? 

I  would  like  Congress  to  fix  our  labor  laws  to  protect  the  rights 
of  temporary  workers. 

Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much  for  a  very  impres- 
sive, concise,  and  cogent  statement 
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We  will  now  hear  from  Pat  Knight,  please. 

STATEMENT  OF  PATRICIA  KNIGHT,  PLYMOUTH,  IN,  ACCOM- 
PANIED BY  DONNA  LENHOFF,  GENERAL  COUNSEL,  WOMEN'S 
LEGAL  DEFENSE  FUND,  WASHINGTON,  DC 

Ms.  Knight.  Good  momine.  My  name  is  Pat  Knight  I  am  from 
Plymouth,  IN.  With  me  is  Donna  LenhofiT,  general  coimsel  of  the 
Women's  Legal  Defense  Fund,  who  is  here  to  answer  your  legal 
questions. 

I  am  here  to  tell  you  what  happened  to  me.  For  9  years,  I  worked 
as  an  insurance  ajgent  for  Farm  Bureau  Insurance  Company  in 
PlymoiUth,  IN.  During  that  period,  I  was  routinely  subjected  to  sex- 
ual harassment  and  discrimination  by  my  employer.  A  Federal 
judge  found  substantial  evidence  of  sexual  harassment,  but  threw 
out  my  case,  because  the  company  said  I  was  an  independent  con- 
tract and  not  an  employee.  I  am  here  today  to  ask  you  to  help 
working  women  like  me. 

In  1982.  Farm  Bureau  hired  me  as  an  insurance  agent  I  was 
originally  nired  as  an  "employee  afent"  As  such,  the  company  paid 
me  a  salary  and  deducted  Social  Security  and  taxes.  Then,  to  con- 
tinue worlong  there,  I  signed  a  contract  saying  I  was  a  contract 
agent."  The  company  paid  my  wages  in  the  form  of  commissions 
and  bonuses.  I  worked  in  Uieir  omce  with  four  male  agents  and 
support  staff.  I  reported  to  a  supervisor  who  required  me  to  keep 
time  fleets  and  meet  performance  standards.  For  all  practical  pur- 
poses. I  was  still  an  employee. 

I  liked  my  job  and  I  depended  on  the  paycheck.  During  my  em- 
ployment with  Farm  Bureau,  my  supervisor,  the  office  manager, 
William  Baumgardner,  continuously  harassed  me  and  the  other 
women  in  the  office.  He  said  he  would  not  hire  another  female 
agent,  but  later  changed  his  mind,  stating  that  he  would  hire  some- 
one with  *^ts  and  ass." 

When  women  would  sit  on  a  low  counter  in  the  office,  he  would 
say  to  them,  "Anything  that  is  on  the  counter,  I  get  to  screw  down. 
Want  to  get  screwedr  When  he  left  the  office  at  night,  he  would 
sometimes  tell  me  and  the  other  female  staff  to  iTnX^,  ladies," 
which  stood  for  'TCeep  your  legs  crossed,"  meaning  that  we  should 
not  have  sex  and  get  pregnant  that  night 

He  sometimes  referred  to  women  with  names  so  vile  that  he 
shocked  and  offended  the  men  in  the  office.  His  behavior  was  not 
funny.  I  was  embarrassed  and  violated.  We  made  our  objections 
known  to  him  and  to  his  supervisor,  but  he  did  not  stop. 

He  continued  to  demean  us  deliberately.  He  also  treated  me  dif- 
ferently from  the  male  agents,  they  had  their  own  full-time  sec- 
retaries to  do  their  txpingi  filing,  paperwork  and  photocopying,  but 
he  refused  to  give  me  a  lull-time  secretary,  forcing  me  to  spend  an 
average  of  3  extra  hours  a  day  on  secretarial  tasks.  Yet  he  de- 
manded that  I  meet  the  same  sales  requirements  as  the  other 
agencies  that  had  full-time  secretaries. 

For  a  while,  I  put  up  with  it.  I  worked  hard  to  do  both  jobs  and 
even  earned  some  sales  awards.  Then,  when  I  got  married,  Mr. 
Baumeardner  told  me  I  should  go  home  and  have  babies,  and  he 
started  to  make  it  even  harder  tor  me  to  succeed.  He  forced  me  to 
do  more  secretarial  work,  then  threatened  to  fire  me  because  my 


sales  were  down,  even  thou^  my  sales  were  higher  than  numerous 
other  male  agents. 

All  I  wanted  was  for  the  harassment  and  discrimination  to  stop. 
I  did  not  want  to  make  waves  or  file  a  lawsuit.  I  contacted  Mr. 
Baumgardner's  supervisor  and  home  office  management  about  the 
harassment,  but  ultimately,  I  had  to  do  somethmg  to  secure  my 
lifihts. 

The  Federal  judge  in  my  case  found  that  there  was  "substantial 
evidence  of  seanuunarassment,"  but  he  dismissed  my  case  because 
the  law  did  not  protect  me.  Despite  the  fact  that  Mr.  Baumgardner 
evaluated  my  work  performance  and  the  work  of  insurance  agents 
like  me  was  intend  to  Farm  Bureau's  business,  the  judge  con- 
cluded that  I  was  an  independent  contractor.  The  appellate  court 
agreed. 

A  loophole  in  the  law  gave  this  man  the  right  to  sexually  harass 
me.  That  is  not  what  America  is  all  about.  In  America^  you  should 
be  rewarded  for  a  job  well  done  and  punished  if  you  ao  not  follow 
the  law. 

In  the  end,  the  company  was  in  effect  rewarded  for  discriminat- 
ing against  me.  Shortly  after  I  lost  the  lawsuit,  I  was  fired.  Tlie 
company  also  fired  anouier  agent  who  had  told  the  truth  about  how 
I  was  treated.  I  lost  my  job  for  standing  up  for  what  is  ri^t  I  was 
treated  l£ke  a  second-class  citizen.  My  family  and  I  sunered  tre- 
mendously. 

In  the  job  I  have  now  as  a  domestic,  I  make  less  than  half  what 
I  made  as  an  insurance  agent  I  lost  my  job,  my  paycheck,  a  lot 
of  self-esteem,  and  my  rights. 

We  already  have  a  law  that  protects  some  workers.  Please 
change  the  law  to  protect  all  workers  like  me  from  sexual  harass- 
ment and  job  discrimination. 

Thank  you. 

[The  prepared  statement  of  the  Women's  Legal  Defense  Fund  fol- 
lows:! 

PSXPABKD  STATKMBNf  OP  THE  Wolf  EN^  LBOAL  DkFBNSB  FUND 

The  trend  toward  the  use  of  "contingent'  woiken,  including  part-time,  contract 
and  temporary  employees,  ha*  a  direct  effect  on  women  woricera.  Women  comprise 
most  of  the  srowing  contingent  workforce  in  the  United  States,  which  at  an  esti- 
mated 3.9  mmion  employees  is  the  fastest  growing  segment  of  our  labor  force.  The 
Bureau  of  Labor  Statistics  reports  that  over  two-thirds  of  all  part-time  workers  are 
women;  26  percent  of  aU  working  women  work  part-time.  More  than  three-fifths  of 
aU  temporary  workers  are  women.  * 

Contmgent  workers  Wpically  have  lower  wages  and  lower  status  than  fuU-time 
employees,  and  general^  no  Mnefits  or  job  security.  Only  23  percent  of  temporary 
employees  and  22  percent  of  oart-time  employees  receive  health  insurance  benefits 
thioum  their  employers.*  Moreover,  the  Bureau  of  Labor  Statistics  recently  re- 
porteothat  on^  6  percent  of  part-time  workers  in  firms  with  fewer  than  100  em- 
ployees have  employer-provided  health  care  coverage.*  Often  contingent  employees 
are  not  protectea  by  Federal  labor  laws.  For  examole,  women  in  inoependent  con- 
tractor-type relationships,  such  as  Patricia  Kni^t,  nave  no  recourse  if  they  face  on- 
the-job  socual  harassment  or  other  kinds  of  sex  discrimination. 

Some  women  woric  part-time  because  it  is  the  only  way  to  balance  family  and  fi- 
nancial responsibilities.  However,  a  great  many  women  work  full-time.  Over  40  per- 


^EooBomic  Policy  loBtitate,  New  Pobdes  for  the  Part-Time  sad  Contingent  Workforce  (Vir- 
ginia L.  dolbyage.  Ed.  1902)  (hereinaAer,  "EFI,  New  Pobci«0- 

>EFI,  New  pSbam. 

•  UJR.  Departownt  of  Labor,  Boreaa  oT  Labor  Sutistici  reported  in  Daily  Labor  Report,  No. 
18,  pA-1  (January  28,  1904). 
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eent  of  put-tiine  workers  work  part-time  involuntarily,  and  women  are  44  percent 
more  likely  than  nwn  to  be  involuntary  part-timer*.  <  Since  continent  jobs  are  typi* 
caDy  knr-wage,  it  is  not  nooonunon  for  many  women  to  hold  multiple  part-time  jooe 
■imnltaneously  just  to  make  ends  meet.  As  a  leading  advocate  of  family-friendly 
workplace  pouciea,  the  Women's  Legal  Defense  Piind  encourages  employers  and  em- 
pkiyaes  to  fashion  voluntary  part-tame  and  oth- '  flexible  scheduling  arrangements. 
However,  whether  contingent  employment  reiationahips  are  invoiiintary  or  vol- 
nntaiy,  they  should  not  be  used  toKeep  women  at  the  bottom  of  the  pay  scale  with- 
out benefits,  status  or  security. 

Therefore,  to  address  the  realities  Csoed  by  women  in  the  labor  force,  we  urge 
Congress  to  consider  the  ways  to  strengthen  enforcement  and  broaden  coverage  of 
labor  laws  to  include  women  working  in  contingent  jobs. 

Senator  Metzenbaum.  Thank  you  both  for  everv  powerful  state- 
ments. And  I  just  want  to  say  to  Farm  Bureau  that  if  they  want 
to  have  an  opportunity  to  respond  to  your  statement,  this  commit- 
tee will  give  uiem  the  opportunity  to  eive  such  a  response.  But  I 
think  your  statement  certainly  ^oula  be  an  embarrassment  to 
Farm  Bureau  Insurance  Company. 

I  would  like  to  open  the  floor  now  for  comments  or  questions.  We 
do  have  some  other  statements  that  we  are  looking  forward  to,  and 
Mr.  Secretary,  if  you  have  any  comments,  or  Ms.  Abraham,  or 
Karen  Nussbiaum,  from  mv  own  community  of  Cleveland,  formerly 
with  Nine  to  Five,  we  are  delisted  that  you  are  here  as  well. 

So  if  anybody  has  any  comments  or  questions,  please  proceed;  if 
not,  we  will  go  to  some  of  the  other  people  who  nave  statements. 

Secretary  &:ICIL  Senator,  I  just  want  to  clarify— there  really  are 
two  separate  but  related  issues  here.  One,  as  was  referred  to,  is  the 
loopholes;  that  is,  given  the  changing  nature  of  the  employment  re- 
lationship, and  given  the  move  toward  temporary  and  part-time 
and  also  other  forms  of  contingent  work,  are  the  protections  writ- 
ten into  our  current  laws  sufficient  to  cover  these  new  forms  of  em- 
ployment. 

The  conclusion  one  would  reach  not  only  listening  to  your  wit- 
nesses, but  looldng  at  all  the  data,  would  be  a  tentative  no.  We  do 
need  to  provide  Uie  protections  that  Congress  intended  to  be  pro- 
vided, that  the  American  people  are  counting  on  to  be  provided, 
and  we  do  need  to  make  sure  that  these  loopholes  are  closed.  How 
to  do  that  is  another  question,  and  deserves  both  our  study  and 
your  study  and  some  legislative  proposals. 

But  there  is  a  second  realm,  and  that  is  the  illegal  categorization 
of  some  employees  as  independent  contractors,  or  as  arm's-length 
contractors  of  another  sort,  when  in  fact  they  are  full-time  employ- 
ees, entitled  to  all  the  laws  that  are  currently  on  the  books.  That 
is  an  enforcement  issue.  That  is  less  a  legislative  issue  than  it  is 
an  enforcement  issue,  an  enforcement  issue  that  we  at  the  Labor 
Department  take  very,  very  seriously.  It  is  also  an  enforcement 
issue  that  I  know  the  Treasury  Department  takes  very  seriously, 
and  the  Treasury  Department  has  some  responsibilities  in  that 
area. 

Senator  Metzenbaum.  As  Katie  Broughton's  story  demonstrates, 
employers  often  categorize  workers  as  "temporary" — but  are  vou 
temporary  if  you  have  worked  2  V2  years  for  the  same  company?  Is 
that  a  temporaiy  worker,  and  shouldn't  that  employee  be  consid- 
ered part  of  the  regular  work  force? 
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Ms.  Kni^t,  who  was  obviously  doing  the  same  work  as  all  the 
other  agents,  was  categorized  as  an  independent  contractor — and 
sexually  harassed,  as  uie  judge  himself  concluded,  but  you  were 
not  covered  bv  our  dvil  rignts  laws.  Frankly,  it  is  revolting  to  me 
Uiat  we  should  have  such  gaps  in  our  laws,  and  I  am  not  certain 
how  we  go  about  solving  it,  because  as  soon  as  you  try  to  open  the 
law  up,  you  get  a  lot  oi  negative  amendments  and  challenges  with 
respect  to  the  law.  But  I  tnink  we  have  an  obligation  to  ^  to  do 
something  about  it 

Secretary  Reich.  Senator,  I  know  time  is  short  May  I  ask  Karen 
Nussbaum,  the  director  of  our  Women's  Bureau,  for  her  insights? 
Karen  has  been  working  on  these  issues  for  many,  many  years  be- 
fore she  came  to  the  Labor  Department  and  is  a  wealth  of  insight 

Senator  Meizenbaum.  She  certainly  is,  and  we  are  delightea  to 
have  her  with  us.  I  am  particularly  pleased  to  welcome  you  as  a 
long-time  friend  and  Clevelander.  Please  proceed — but  again  I 
would  say,  be  rather  brief 

STATEMENT  OF  KAREN  NUSSBAUM,  DIRECTOR,  WOMEN'S 
BUREAU,  U^  DEPARTMENT  OF  LABOR,  WASHINGTON,  DC 

Ms.  Nussbaum.  I  will  be  veiy  brief,  breathtakingly  brief,  Sen- 
ator. T^ank  you  very  much. 

I  have  just  a  few  comments.  Certainly,  many  women  seek  flexi- 
bility in  their  work  arrangements  because  so  often  women  carnr 
most  of  the  extra  burden  of  responsibilities  at  home.  And  I  think 
the  question  we  need  to  look  at  here  is,  the  way  that  flexibility  is 
currently  offered,  does  it  require  too  hig^  a  cost,  and  is  that  cost 
necessary,  which  is  what  the  Secretary  was  referring  to  earlier; 
and  second,  we  have  to  look  at  what  the  overall  trend  is,  that  we 
are  looking  at  the  attachment  of  workers  to  the  workplace  and  the 
enterprise,  and  is  Uie  overall  trend  of  what  is  in  its  best  light 
cjJlea  "fleaobility,"  leading  in  a  troubling  direction. 

I  think  we  are  looking  at  a  change  that  is  as  profound  perhaps 
as  the  move  from  farms  to  factories  in  this  issue  of  connection  to 
the  enterprise,  and  that  we  have  to  be  aware  while  we  look  at  the 
separate  categories  of  the  potential  impacts  of  what  this  means  for 
all  of  our  woncers.  Md  it  is  especially  important  for  women,  who 
ai«  the  shock  absorbers  of  this  change  in  the  work  force.  Two- 
thirds  of  part-time  workers  are  women;  three-fifths  of  temporary 
workers  are  women — and  again,  while  some  of  those  are  voluntary, 
they  probably  do  not  want  the  lower  pay  and  the  lack  of  benefits 
that  typically  associate  that  choice.  And  many  are  involuntary.  The 
rise  of  women  who  moonUght  is  phenomenal.  It  has  increased  five 
times  in  the  last  20  years. 

Senator  Metzenbaum.  Do  you  know,  Karen,  what  percentage  of 
those  women  are  people  of  color? 

Ms.  Nussbaum.  I  do  not  have  that,  but  I  can  certainly  provide 
it  to  yoiL 

Senator  Metzenbaum.  I  was  struck  in  this  chart  that  we  saw 
previously,  showing  the  high  percentage  of  women  and  minorities 
Siat  make  up  the  contingent  workforce.  There  may  be  a  special 
kind  of  concern  Uiat  we  ought  to  have  in  that  particular  situation. 

Ms.  Nussbaum.  Yes.  The  data  that  we  have  will  show  that  to 
you,  and  I  will  provide  that  for  you  perhaps  right  after  the  break. 
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But  they  are  our  most  vulnerable  workers — women,  minorities  and 
the  3roung — who  end  up  in  these  jobs  and  who  are.  as  our  economy 
chains  into  some  new  form,  the  pieces  caught  in  the  gears  who  are 
experiencing  the  most  negative  e^ect  of  these  changes. 

The  problem  is  that  women  and  people  of  color  find  themselves 
in  these  jobs  most  often,  and  it  exacerbates  their  already  disadvan- 
taged place  in  the  work  force,  where  they  already  experience  job 
secnnegation  and  wage  inequali^. 

I  just  have  a  few  examples  or  how  this  ends  up  negatively  affect- 
ing women  workers.  When  we  look  at  the  National  I^dx>r  Relations 
Act,  for  example,  in  a  study  that  was  done  for  the  Women's  Bu- 
reau, we  find  that  effectively  half  of  all  women  are  barred  from 
representation  under  the  NLRA  because  of  their  status  in  the  work 
force,  in  a  number  of  different  ways,  but  we  estimate  that  as  many 
as  25  percent  of  women  as  a  whole  are  cut  out  of  protections  by 
the  National  Labor  Relations  Act  because  they  are  temporary 
workers,  such  as  yourself,  or  part-time  and  they  effectively  cannot 
access  those  rights. 

The  Secreta^  mentioned  pensions.  Women,  who  are  far  more 
likely  not  to  work  the  1,000  hours  required  by  ERISA,  are  far  moro 
likely  never  to  have  access  or  to  receive  pensions. 

And  as  we  look  down  the  whole  host  of  benefits  and  coverages 
that  workers  came  to  expect,  we  find  that  women  typicallv  are  at 
a  far  greater  disadvantage,  and  even  more  troubling,  I  think,  is  the 
standard  that  women  and  people  of  color  are  setting,  a  new  lower 
standard  for  wages  and  benefits,  mav  well  set  the  standard  for  the 
whole  work  foree,  and  it  is  that  trend  that  we  want  to  look  at  while 
we  look  at  each  separate  category  for  its  particular  characteristics. 

Thank  you,  Senator. 

Senator  Metzenbaum.  Thank  you  very  much. 

Senator  Wellstone. 

Senator  Wellstone.  Thank  you,  Mr.  Chairman.  I  iust  wondered 
if  I  could  in  an  informal  way  build  on  Karen's  remarks  and  the  re- 
marks of  others  as  well. 

First  of  all,  "You've  come  a  long  way,  baby,"  does  not  really  de- 
scribe the  reality  of  the  concerns  and  circumstances  of  women's 
work  lives,  the  experience  of  women  in  the  marketplace.  I  take  it 
that  above  and  b^ond  women  being  disproportionate  in  the  num- 
ber of  "contingent'^  workers,  we  are  also  seeing  an  increasing  trend 
of  the  youne — ^I  mean,  I  have  children  in  their  20's,  and  I  am  be- 
coming fanmiar  with  the  fact  that — ^I  may  be  wrong— but  for  a  lot 
of  vounger  people,  too,  these  are  the  kinds  of  jobs  that  are  avail- 
able—or  am  I  wrong  about  that? 

And  then,  it  seems  to  me,  following  up  on  the  Secretary — ^there 
are  three  areas  that  I  think  about  here,  at  least  if  we  are  talking 
about  a  discussion.  One  is  what  the  Secretary  talked  about  as  is- 
sues dealing  with  enforcement. 

The  second  had  to  do  with  issues  that  I  have  always  known 
about,  but  I  think  they  are  really  coming  very  sharply  into  focus 
given  these  dramatic  figures,  whidi  of  course,  we  are  all  about  peo- 
ple's lives,  and  that  is  the  sort  of,  if  you  will,  several  tiers  wnen 
it  comes  to  who  gets  health  benefits  or  who  gets  what  kind  of 
wages,  or  who  is  eligible  for  retirement. 
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But  then  the  third  thing,  Mr.  Chairman,  has  to  do  with  labor  law 
reform,  which  is  what  we  have  thought  of  as  basic  organizing 
rights  there— basic  rights  that  men  ana  women  have  in  the  work- 
place in  fact  do  not  exist.  So  it  does  strike  me  that  that  may  be 
a  very  unpleasant  truth  or  unpleasant  reahty  that  we  do  not  want 
to  &ce  up  to,  and  I  reallv  think  it  suggests  some  really  strong  and 
important  initiatives  in  tnis  area  of  labor  law  reform. 

Ms.  Knight.  May  I  say  something.  Senator? 

Senator  Metzenbaum.  Surely. 

Please,  Pat. 

Senator  Metzenbaum.  Go  ahead,  Pat. 

Ms.  I&<nGHT.  Now,  of  course,  I  have  onlv  been  able  to  think  on 
this  situation  in  xnv  own  experience  and  what  happened  to  me,  but 
something  under  Title  VII  that  kept  slapping  me  in  the  face  was 
that  it  is  80  compartmentalized.  It  only  protects  employees  of  an 
employer  who  has  15  or  more  employees.  So  there  are  millions  of 
very  small  companies  out  there  that  are  subchapter  S  corporations 
¥atn  less  than  15  employees  and  they  have  nothing  under  Title 

vn. 

Folks,  we  are  Ve.  the  people."  Why  is  this  Title  VII  not  for  all 
people  who  woric — ^whether  I  choose  to  pick  peas  or  whether  I  work 
as  a  professional,  I  am  part  of  "we,  the  people."  Let  us  just  simplify 
instead  of  putting  evenrthing  in  a  compartment  and  making  it  so 
complex.  Just  msixe  it  fair  for  the  Secretary,  for  myself,  for  an  older 
Senator;  make  it  fair  for  all  of  us. 

Senator  Metzenbaum.  You  are  talking  about  Senator  Feingold? 
[Lau^ter.] 

Ms.  NussBAUM.  On  the  issue  about  whether  women  have  come 
a  long  way  or  not,  I  think  that  actually  gets  back  to  the  point  that 
the  ^cretarv  was  making  initially,  ana  that  is  that  we  see  two 
veiy  widely  different  experiences  in  this  country. 

^nator  WELLSTONE.  Right,  right. 

Ms.  NussBAUM.  So  the  fact  of  the  matter  is  some  women  really 
are  experiencing  gains  in  wages  and  employment  opportunities, 
and  that  is  great.  Unfortunately,  though,  approximately  80  percent 
of  women  ao  not  experience  that — ^that  is,  78  percent  of  women 
earn  less  than  $25,000  annually,  and  many  have  seen  their  wages 
stagnate  or  decline  and  have  not  seen  increases  or  improvements 
in  tiieir  job  opportunities.  And  that  is  reflective  of  the  work  force 
as  a  whole,  and  I  thiiUc  it  is  that  theme  that  the  Secretary  talks 
about  so  fmjuently,  about  how  do  we  lessen  that  gap  that  we  are 
very  concerned  about 

Senator  Wellstone.  And  could  I  ask  where  do  the  young  fit  in? 

Secretary  Reich.  I  have  some  data  here,  Senator,  on  the  young, 
with  regard  to  part-time,  a  disproportionate  number  of  workers.  In 
1992,  we  have  about  25  percent  of  the  16  to  24  were  part-time;  and 
the  25  to  35-year-olds,  we  have  a  disproportionate  number  of  part- 
time.  So  undoubtedly,  the  young  are  disproportionately  represented 
in  the  part-time  area. 

The  work  that  the  Bureau  of  Labor  Statistics  will  be  doing  in  the 
temporary  and  also  the  self-employed^ndependent  contractor  will 
give  us  a  better  picture  in  those  areas  as  well. 

Senator  Metzenbaum.  Thank  you  very  much. 

Rick. 
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STAnaiENT  OF  RICK  BELOUS,  SENIOR  ECONOMIST, 
NATIONAL  PLANNING  ASSOCIATION,  WASHINGTON,  DC 

Mr.  Beloub.  Thank  you.  Senator.  I  am  Rick  Belous,  with  the  Na- 
tional Planning  Association. 

I  think  the  news  we  have  gotten  today  from  the  Labor  Depart- 
ment is  absolutely  sensational.  We  came  out  with  our  study  on  con- 
tixigent  work  in  1989 

^nator  Metzenbaubi  I  wonder  if  you  could  define  what  the  Na- 
tional Planning  Association  is? 

Mr.  Belous.  We  have  been  here  since  1934.  Our  members  in- 
clude business,  labor — most  of  the  labor  unions  represented  around 
this  table  are  members  of  the  National  Planning  Association.  Many 
Fortune  500  corporations  are  members.  We  have  made  the  claim 
that  we  are  the  only  ongoing  forum  where  business,  labor,  agri- 
culture and  academics  meet  on  an  ongoing  basis,  and  nobody  has 
disputed  us  vet 

Senator  N&tzenbaum.  Thank  you. 

Mr.  Beloub.  I  come  from  this  with  both  business  and  labor  mem- 
bers, and  as  I  said,  we  came  out  with  a  study  in  1989,  and  it  fell 
on  aeaf  ears  in  terms  of  the  Labor  Department  and  BLS.  And  it 
is  just  eztraordinaiy  what  we  have  heard  today.  I  think  this  is  the 
positive  ri^t  step. 

I  wish  uiat  we  could  reverse  contingent  work.  I  wish  that  we 
could  reduce  it  and  make  it  a  smaller  percentage  of  our  labor  force. 
Unfortunately,  I  have  come  to  the  conclusion  that  I  do  not  think 
we  will  be  sJbtle  to,  for  a  whole  host  of  reasons. 

I  think  that  the  percentages  we  have  seen  of  contingency  are 
here  to  stay  and  coiud  even  go  up  a  bit  That  beine  the  case,  then 
the  question  is,  since  I  do  not  think  we  will  be  aEle  to  eliminate 
it,  how  can  we  humanize  it  And  that  is  the  key  area. 

Essentially,  we  have  in  this  Nation  two  systems,  if  you  are  get- 
ting to  human  resources.  We  have  a  labor  market,  and  we  have  a 
social  welfare  system.  And  by  "social  welfare,"  I  do  not  just  mean 
AFDC,  but  I  mean  the  401(k)  plan  and  a  lot  of  things  that  come 
throuj^  private  employers. 

Essentially,  what  we  have  done  is  we  have  made  the  labor  mar- 
ket much  more  flexible,  and  there  are  tremendous  benefits  from 
that.  Unfortunately,  our  social  welfare  system  still  remains  as  if  we 
are  dealing  with  *^zzie  and  Harriet" 

I  think  uie  trick  will  be  not  to  make  the  labor  market  behave  as 
if  it  were  the  1950's  all  over  again,  because  we  are  not  going  back 
that  way;  the  trick  is,  then,  to  take  that  social  welfare  system  and 
say,  all  rig^t,  we  are  moving  more  toward  flexibility  in  the  labor 
market,  and  the  goal  is  then  to  try  to  get  the  social  welfare  system 
to  mirror  it 

We  have  mentioned  business.  I  did  an  awful  lot  of  case  studies. 
Mostly,  I  started  out  with  Fortune  500s,  looking  at  their  policies 
with  continents.  After  I  finished  that,  I  said  wouldn't  it  be  fun  to 
look  at,  besides  Fortune  500s — let  us  look  at  a  church.  I  took  one 
of  the  leading  churches  in  the  United  States.  Let  us  look  at  labor 
unions.  I  made  a  labor  union  a  case  study.  Let  us  look  at  one  of 
America's  leading  think  tanks.  Let  us  look  at  the  Federal  Govern- 
ment 
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What  I  found,  ironically,  was  that  all  of  these  institutiong  were 
going  contingent;  it  was  not  just  the  private  sector.  The  Federal 
Government  was  doing  it  State  Governments  were  doing  it  Labor 
unions  were  doing  it  Think  tanks  were  doing  it  Even  leading 
churches  were  doing  it 

Agaiikt  I  wish  it  could  be  reversed.  I  do  not  think  it  can.  I  think 
the  trick,  then,  is  to  take  this  contingent  work  force,  look  at  it,  and 
find  ways  that  it  can  be  humanized  and  dealt  with  so  the  stories, 
for  example,  that  we  have  heard  today  are  not  repeated,  because 
those  are  shocking  and  tragic. 

[The  prepared  statement  of  Mr.  Belous  follows:] 
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More  thin  25  percent  or  American  worken  are  now  part  of  the  contingent  labor  force. 
■As  hidtcaled  by  the  table,  a  conservative  estimate  would  place  the  contingent  work  force  at  23 
percent  of  all  American  nx)rkers.  while  a  liberal  -•  and  I  believe  more  realistic  -  estimate  would 
indicate  that  roughly  30  percent  of  American  workers  are  contingents. 

Temporvy,  part-time,  and  subcontracted  workers  form  the  contingent  work  force. 
Between  1980  and  1992.  the  total  American  work  force  increased  by  roughly  18  percent. 
However,  the  eondngent  work  force  increased  by  more  than  28  percent  in  this  time  period. 

The  growth  of  the  contingent  work  force  presents  both  benefits  and  costs  to  America.  In 
terms  of  benefits,  a  contingent  work  force  has  generated  many  cost  savings  for  employers.  WhOe 
lower  wage  and  compensation  raie.t  a/e  a  major  pui  of  these  eost  savings,  in  many  eases  ■  third 
factor  must  be  considered.  By  using  contingents,  companies  only  have  to  pay  for  the  'labor 
services*  they  need.  Contingent  systems  have  generated  a  great  deal  of  flexibility  for  firms. 
Also,  supplicn  of  contingent  services,  in  some  cases,  have  proven  to  be  very  good  trainers  and 
skill  developers.  Also,  millions  of  workers  -  who  also  have  family  responsibilities  •-  like 
(contingent  work. 

Despite  real  benefits,  the  growth  of  contingent  work  systems  have  generated  numeroos 
costs  for  workers,  firms  and  society.  Contingent  workers  are  often  paid  less  --  and  receive  few 
if  any  employee  benefits  --  compared  to  traditional  core  workers.  Also,  a  great  deal  of  the  'risk* 
iTrom  business  cycles  and  other  forces  are  placed  on  the  worker  because  of  contingency. 
Temporary,  part-time  and  subcontracting  wdrk  systems  let  employers  shift  some  risk  to  workers. 
jWhile  it  is  not  the  only  reason,  the  rise  of  the  contingent  work  force  has  played  a  key  role  in 
growth  of  Americans  lacking  health  insurance. 

I 

In  terms  of  the  employer,  there  can  be  serious  long-run  costs  from  contingent  work 

lystems.  For  example,  contingent  work  systems  can  generate  serious  long-run  productivity 
problems  in  tome  cases.  Also,  contingent  u-ork  has  made  it  much  more  difficult  for  unions  to 
represent  workers.  It  is  reasonable  to  be  concerned  about  the  status  of  women  and  minority 
workers  who  may  be  stuck  as  contingent  »t)rkers.  My  research  indicates  that  very  few 
employers  have  even  bothered  to  look  at  the  equal  employment  opportunity  implications  of 
•contingent  work. 

1  wish  It  was  possible  to  reduce  the  ste  of  the  contingent  work  force  in  America,  but  for 
■both  economic  and  political  reasons  I  do  not  believe  that  this  is  possible.  This  means  that  we 
;face  a  'second  best*  solution.  A  key  human  resource  goal  in  the  1990s  should  be  to  humanize 
(Contingent  work.  This  can  be  done  by  reform  in  the  health  an  field,  and  It  can  also  be  done 
•by  changes  in  our  pension  system  It  also  means  that  there  will  be  a  greater  role  and  need  for 
public-supported  training  and  skill  development 

The  United  States  Is  not  alone  in  this  matter,  and  employers  in  other  nations  are  pushing 
1o  increase  contingent  employment.  Nevertheless,  the  United  States  can  create  a  system  that 
■contains  contingent  work  and  is  both  fair  and  Hejiible. 
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Senator  Metsxnbaum.  Thank  you  very  much. 
Yea? 

STATEMENT  OF  ANTHONY  CARNEVALE,  CHAIRAiAN,  NATIONAL 
COBOOSSION  ON  EMPLOYMENT  POUCY,  WASHINGTON,  DC 

Mr.  CasnevaL£.  Senator,  I  am  Toiw  Camevale,  and  I  am  the 
chairman  of  the  National  Commission  for  Employment  Policy. 

To  build  on  what  Rich  and  others  have  said  here,  I  think  the  im- 
portant point 

Senator  Meizenbaum.  Would  you  tell  us,  Tony,  what  the  Na- 
tional Commission  for  Employment  Policy  is? 

Mr.  Carneval£.  The  National  Commission  for  Employment  Pol- 
icy is  a  commission  of  15  members  appointed  by  the  President  I 
am  the  chairman  and  one  of  those  members.  There  is  a  staff  of  ap- 
proximately 17  people.  Tlie  commission  reports  to  both  the  Presi- 
dent and  the  Congress  and  advises  both  on  changes  in  the  struc- 
ture of  the  economy  and  appropriate  policy  regimes  to  respond  to 
those  changes.  And  this  issue  is  an  issue  of  j\ist  the  kind  the  com- 
mission is  really  empaneled  to  cope  with. 

What  is  going  on  bere,  I  think,  is  a  fundamental  change — and  I 
think  we  haveheard  it  over  and  over  again — ^in  the  structure  of  the 
economy.  That  is,  American  institutions  need  to  become  more  lean. 
They  do  not  need  to  become  more  mean.  And  to  some  extent,  we 
are  getting  a  bit  more  meanness  than  we  need. 

It  is  undeniable,  I  think— and  all  of  our  work  and  the  work  of 
many  people  around  this  table  suggests  it — ^that  if  you  are  goine  to 
compete  in  the  modem  world  economy,  you  have  got  to  use  flenble 
organizational  formats,  flexible  technologies,  and  you  have  got  to 
have  a  fleidble  work  force.  But  for  more  and  more  American  work- 
ers, as  we  have  heard  here  today,  **flexible*  is  becoming  a  fancy 
word  for  "fired"  or  for  a  job  without  benefits  or  temporary  work. 

I  think  ihe  most  serious  issue  is  the  one  raised  by  these  young 
women  here  today,  and  that  is  the  lack  of  protection  under  current 
labor  law.  The  commission  has  been  doing  some  work  in  this  area, 
led  by  Lynn  Jennings,  our  counsel,  and  our  conclusions,  which  are 
preliminary,  I  wUl  give  you  very  much  a  sketchy  form,  and  that  is, 
the  basic  issue  here  is  how  one  defines  an  "employee"  and  an  "em- 
ployer," an  issue  very  much  within  your  control  as  a  legislative 
body  and  Uie  control  of  the  Labor  Department  in  terms  of  the  way 
it  issues  and  asks  interpretations  through  regulation. 

The  essential  issue  we  are  talking  about  here  over  and  over 
again  is  a  set  of  interpretations  aroimd  what  is  an  employee.  The 
tendency  has  been  in  the  court  cases  and  interpretations  in  the 
field  to  look  on  an  employee  as  someone  who  is  controlled  bv  the 
employer.  The  issue  for  the  judges  is  alwavs  how  much  control  does 
the  employer  have  over  the  employee — if  I  am  a  full-time  person 
in  the  building  who  gets  benefits  and  so  on  and  so  forth,  in  a  very 
traditional  format,  I  am  controlled  by  my  employer,  and  the  em- 
ployer is  responsible  for  what  the  employer  does  to  me  or  with  me, 
and  I  am  afforded  fiill  protection  under  labor  laws. 

The  difficulty  arises  when  any  kind  of  ambiguity  arises,  if  I  am 
temporary  or  part-time,  and  increasingly  if  I  am  highly  skilled, 
which  is  of  great  concern.  That  is,  if  I  am  a  pharmacist  who  works 
in  a  pharmaceutical  company,  I  can  arguably  be  an  independent 
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contractor  because  the  jtidges  will  I  look  at  me  and  say,  Tou  have 
all  this  skill.'  If  I  am  a  technician  in  a  small  manufacturing  plant, 
you  have  all  this  skill,  and  your  employer  does  not  control  your 
work,  the  judges  have  concluded  in  many  cases,  because  you  are 
autonomous,  because  you  have  all  this  skill,  and  therefore  you  are 
not  subject  to  protections  under  these  various  laws. 

As  more  ana  more  American  workers  become  more  autonomous^ 
and  thev  are,  at  all  levels  in  organizations — and  more  highly 
skilled,  tnis  fundamental  issue  is  going  to  arise  more  and  more,  not 
just  with  nonsupervisory  workers,  but  across  the  board.  I  suggest 
that  it  will  arise  in  a  big  way  when  we  reform  the  health  care  as- 
tern and  more  and  more  what  we  consider  autonomous  prores- 
sionals  come  to  work  in  institutions  that  control  them. 

The  more  generous  interpretation  in  the  law  that  we  in  a  pre- 
limmaiy  way  think  works  better  is  to  look  on  the  employee-em- 
ployer relationship  in  terms  of  economic  dependence;  that  is,  if  the 
judges  detennine  that  I  am  dependent  upon  whomever  it  is  that  is 
giving  me  money  to  do  work,  irrespective  of  a  variety  of  other  defi- 
nitional considerations,  if  I  am  dependent  upon  them,  then  I  am  an 
employee  and  subject  to  all  the  protections  under  the  law. 

^nator  Weli^tone.  Tony,  this  is  a  question  that  relates  to  what 
Rick  said  and  what  vou  have  said.  When  Rick  was  talking  about 
how  we  have  not  reailv  adjusted  to  this  reality  vis-a-vis  social  wel- 
fare policy,  I  started  thinlong  that  then  part  of  the  problem  might 
be  if  we  ao  not  adjust  in  terms  of  labor  policy  but  to  adjust  on  the 
social  welfare  side,  then  the  public  sector  picks  up  all  the  people 
who  have  sort  of  fallen  in  between  the  cracks  and  nave  lost  out  as 
a  result  of  not  having  rights  to  organize  or  to  bargain  collectively. 
And  it  strikes  me  that — ^I  wonder  if  I  am  correct  about  that,  m 
other  words,  if  you  just  said  that  what  we  need  to  do  is  sort  of  pro- 
vide people  support  vis-a-vis  social  welfare  policy,  it  all  gets  sort  of 
thrown  on  the  public  sector.  And  I  think  my  inclination  would  be 
to  say,  as  I  look  back  through  the  history  of  mis  country,  there  was 
a  lot  of  work  that  we  defined  as  ^Smskilled" — we  defined  it  that 
way  at  one  time— ^ut  actually,  people  ended  up  with  decent  work- 
ing conditions  and  wages  because  they  had  the  rig^t  to  organize, 
and  it  really  was  not  so  unskilled. 

So  I  would  think  that  really,  one  of  the  best  things  we  could  do 
woidd  be  to  update  our  labor  polinr  to  grant  people  genuine  rights 
to  organize,  rights  to  unionize,  rights  to  have  bar^iining  power  in 
a  way  that  they  do  not  have  right  now,  which  I  think  is  probably 
the  healthiest  thing  that  could  he  done. 

Mr.  Carneval£.  Absent  a  more  extensive,  self-organized  system 
of  workers,  through  unions  or  any  other  collaborative  device,  in  the 
end,  I  think  most  scholars  who  study  this  issue  have  concluded 
that  the  Government  becomes  the  union  of  last  resort  That  is,  if 
we  want  American  workers  to  be  more  flexible,  we  are  going  to 
have  to  give  them  the  tool  kit  that  will  make  them  flexible,  and 
that  includes  portable  health  care  portable  pensions,  portable 
training.  And  one  piece  that  is  not  expensive  in  this  tool  kit  is 
changes  in  the  structure  of  labor  law  that  also  gives  them  portable 
protection  in  a  more  diverse  and  flexible  system. 

[The  prepared  statement  of  Mr.  Camevale  follows:] 
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TESTIMONV  or  ANTHONY'  P.  CARNEVALE, 

CHAIR  OF  THE  NATIONAL  COMMISSION 

FOR  EMPLOYMENT  POLICY 

I  would  like  to  (hank  Senator  Metzenbaum  and  the  other  distinguished  members  of  the 
Senate  Subcommittee  on  Labor  for  inviting  me  to  participate  in  this  roundtable  discusshm  on  the 
contingent  workforce  in  America.  As  Chair  of  the  National  Commission  for  Employment  Policy 
and  as  Chief  Economist  for  the  American  Society  for  Training  and  Development,  I  have  a  keen 
interest  in  evaluating  the  effect  contingent  workers  have  on  the  American  labor  market 

The  goal  of  this  discussion  and  the  roundtable  panel  is  to  assess  the  impact  of  the 
ooontry'i  contingent  workforce  on  the  U.S.  labor  market.  To  undertake  this  analysis,  we  must 
first  determine  who  is  considered  a  contingent  worker.  The  discussion  concludes  with  the 
identincation  of  who  Is  an  'employee'  and  who  Is  an  'employer"  In  the  context  of  federal  labor 
laws.  Spedncally,  the  discussion  will  review  the  Fair  Labor  Standards  Act,'*  the  Equal  Pay 
Act,'  Title  VII  of  the  Civil  Rights  Act  of  1964,'  the  Age  Discrimination  in  Employment  Act,* 
the  Employee  Retirement  Income  Security  Act,*  the  Occupational  Safety  and  Health  Act.*  and 
the  Worker's  Adjustment  and  Retraining  NotiHcation  Act.^  A  cursory  examination  of  these 
statutes  reveals  that,  frequently,  the  federal  protections  afforded  full-time,  permanent  employees 
do  not  reach  the  contingent  workforce.  The  challenge  we  now  face  is  how  to  reconcile  the  need 
to  furnish  contingent  worken  protections  in  the  workplace  similar  to  those  afforded  permanent 
employees  while  continuing  to  provide  empioyen  with  the  workforce  flexibility  they  need  to  be 
competitive  in  a  global  economy. 

I.  TTIE  CONTINCElSfT  WORKFORCE 

Discussion  of  who  is  a  contingent  worker  starts  with  the  premise  that  the  'typical 
permanent,  full-time  worker  with  full  benefits  is  becoming  outdated.'*  Increasing  numbers  of 
workers  do  not  enjoy  the  'relatively  thick  and  stable  set  of  obligations  and  expecUtions  that  we 
have  come  to  associate  with  a  'regular  job'  in  this  society.'*  The  American  worker  can  no 
longer  plan  to  develop  a  career  with  one  company,  earning  a  pension  and  benefits,  and 
developing  a  sense  of  loyalty  to  that  one  employer.  Nothing  illustrates  this  trend  more  than  the 
fact  that  Manpower,  Inc.,  a  temporary  services  firm,  now  has  more  employees  than  either 
General  Moton  or  IBM."  A  former  executive  with  General  Moton  put  It  best  when  he  said: 
"loyalty  and  devotion  are  going  to  be  not  to  a  Hughes  or  Boeing  or  even  an  industry,  but  to  a 
particular  profession  or  skill.  ...  We  are  going  to  be  moving  from  job  to  job  in  the  same  way 
that  migrant  worken  used  to  move  from  crop  to  crop."" 

There  is  no  precise  dennition  for  the  term  'contingent  worker."  Employment  agencies 
and  businesses  call  them  contingent,  flexible  or  assignment  workers,  but  some  labor  economists 
call  them  disposable  or  throw-away  workers."  This  category  of  employees  includes  part-time 
temporary,  contract  workers,  independent  contractors,  and  leased  employees."  Present  estimates 
indicate  that  there  arc  34  to  37  million  contingent  workers,  comprising  approximately  25  percent 
of  America's  working  population."  Twenty-four  percent  of  the  1.6  million  new  jobs  created 
from  February  1992  to  March  1993  were  part-time."  Since  1982,  temporary  employment  has 
grown  more  than  ten  times  faster  than  overall  employment.'* 

The  contingent  workforce  can  also  be  characterized  as  both  voluntary  and  involunUry. 
Voluntary  part-time  workers  prefer  to  work  a  part-time  flexible  schedule,  allowing  them  the  time 
to  spend  with  family  and  to  care  for  children,  as  well  as  the  freedom  to  dictate  their  own  work 
schedules.  However,  the  fastest  growing  portion  of  contingent  worken  are  involuntary  part- 
timers,  people  who,  in  times  of  economic  downturns  and  corporate  restructuring,  have  had  to 
settle  for  temporary  or  part-time  work  because  they  are  unable  to  find  permanent  placements, 
or  have  been  forced  into  such  situations  by  their  employers." 

Part-time  workers  are  disproportionately  women,  teenagen.  and  persons  of  retirement 
age.'*  The  Women's  Bureau  of  the  U.S.  Department  of  Labor  estimates  that  women  are  two- 
thirds  of  all  part-time  workers,  and  that  they  comprise  three-nflhs  of  the  temporary  workforce." 
Most  of  the  women  who  are  contingent  workers  hold  clerical  jobs  or  work  in  other  female- 
dominated  industries  such  as  services  and  retail,  trades  that  traditionally  pay  low  wages.*  The 
scenario  worsens  for  women  as  they  age.   Women  45  years  and  older  make  up  only  13  percent 


*    The  text  of  the  endnotes  is  on  file  with  the  Senate  Subcommittee  on  Labor. 
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of  the  U.S.  workforce,  but  they  ire  20  percent  of  the  contingent  workforce."  In  addition, 
"teens  are  more  than  twice  as  likely  to  work  part-time  involuntarily  as  the  average,  reflecting 
their  weak  standing  in  the  labor  market,  but  workers  65  and  over  have  a  rate  of  involuntary  put- 
time  employment  below  average."" 

Further,  because  of  their  employment  status,  contingent  worken  do  not  enjoy  the  sanw 
pay  and  benefits  as  most  permanent,  full-time  employees.  In  1988,  only  IS  percent  of 
contingent  workers  received  health  care  benefits,  compared  with  65  percent  for  full-time 
worken."  Additionally,  the  wages  of  part-time  workers  are  often  lower  than  their  full-tlfne 
counterparts.  On  average,  contingent  workers  earn  10  to  IS  percent  less  than  full-time 
employees.^  The  Bureau  of  Labor  Statistics  estimates  that  in  1992,  the  average  hourly  earnings 
for  temporary  workers  were  S8.31  per  hour  compared  to  $10.S8  per  hour  for  fuU-time 
employees." 

The  rise  in  the  rate  of  the  contingent  workforce  has  evolved  over  the  past  decade.  A 
recent  study  by  the  Economic  Policy  Institute  (EPI),  attributes  the  growth  of  contingent  worken 
in  the  U.S.  labor  market  to  the  following: 

(1)  the  rapid  growth  of  the  services  industry, 

(2)  employen'  need  and  desire  to  cut  costs  (by  not  paying  benefits),  and 

(3)  employen'  and  employees'  desire  for  flexible  work  scheduling.* 

Management  and  labor  hold  conflicting  views  concerning  the  overall  impact  of  the 
increase  of  the  contingent  workforce.  Management  welcomes  the  opportunity  to  exploit 
"accordion  management,""  which  is  the  ability  to  expand  or  contract  one's  workforce  virtually 
at  will  to  suit  business  conditions.  Businesses  who  employ  contingent  worken  are,  in 
management's  view,  "freeing  themselves  from  inconvenient  labor  and  equal  employment 
requirements.""  Often,  this  freedom  means  that  businesses  do  not  have  to  worry  about  paying 
the  proper  wages  and  overtime,  providing  a  harassment-  and  disoimination-ftee  woricplaoe, 
disdiarging  an  employee  improperiy,  or  providing  beneflts. 

Conversely,  labor  sees  the  trend  as  alarming.  One  labor  leader  maintains  that  the  use 
of  contingent  workers  "undermines  efforts  to  develop  and  maintain  a  highly  skilled  and 
experienced  workforce.""  The  use  of  contingent  worken  is  also  considered  a  detriment  to 
"labor-management  cooperation  . .  .  {because  these  worken]  are  going  to  be  less  invested  in  the 
process  due  to  their  uncertain  employment  status  with  the  company.""  One  labor  economist 
fean  that  the  growing  trend  to  contingent  worken  will  create  a  two-tiered  labor  market.*'  He 

worries  that  the  nation  is  evolving  into  "a  core  workforce  of  elite  worken  and  huge  masses  of 
people  who  are  contingent,  with  lesser  beneflts,  lesser  pay  and  a  lesser  lifestyle."" 

Having  provided  a  general  overview  describing  contingent  worken.  It  Is  incumbent  upon 
us  to  decide  if,  in  the  long-term,  it  is  economically  and  socially  viable  for  this  country  to  sustain 
a  large  portion  of  the  American  working  population  in  such  a  precarious  and  insecure 
employment  status.  As  illustrated  below,  the  federal  protections  afforded  to  worken  considered 
to  be  in  traditional  employment  relationships  are  greater  than  those  worken  classified  as 
something  different.  The  following  discusses  how  "traditional*  employment  relationships  have 
been  viewed.  Fewer  workplace  protections  are  afforded  workers  who  are  unable  to  prove  that 
they  are  an  "employee*  as  deflned  by  the  statutes.  Although  the  existence  of  an  "employment 
relationship"  is  only  an  initial  step  in  the  litigation  process,  it  is  a  crucial  jurisdictional  hurdle 
to  m^t  before  a  worker  qualifies  for  coverage  under  these  laws.  This  b  a  fact  that  often 
prevents  meritorious  cases  from  being  adjudicated. 


n.        THE  FAIR  LABOR  STANDARDS  ACT  AND  THE  EQUAL  PAY  ACT 

The  Fair  Labor  Standards  Act"  (TLSA)  was  enacted  in  1938  to  "combat  the  low  wages 
and  long  working  houn  then  endured  by  some  laborers"  and  to  "free  commerce  from  the 
interferences  arising  from  production  of  goods  under  conditions  which  were  detrimental  to  the 
health  and  well-being  of  workers."*'  Pursuant  to  the  Act,  an  'employee"  is  defined  as  *  .  .  . 
any  individual  employed  by  an  emplo>Tr.*"  The  definition  of  employee  under  the  FLSA  has 
been  described  as  "...  the  broadest  definition  that  has  ever  been  included  in  any  one  act.*** 
The  FLSA  defines  an  "employer"  to  include  *.  .  .  any  person  acting  directly  or  indirectly  in 
the  interest  of  an  employer  in  relation  to  an  employee  ....*"    The  term  to  "employ"  means 
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to  ".  .  .  suffer  or  permit  to  work.""  To  establish  an  etnployment  relationship  under  the  FLSA, 
one  party  must  meet  the  statutory  definition  of  an  "employer,"  and  the  other  party  must  fulfill 
the  dennitional  requirements  of  an  "employee."  However,  the  U.S.  Supreme  Court  teaches  ns 
that  any  "formalistic  or  simplistic  approach  to  who  receives  protection  under  this  type  of 
legislation  must  be  rejected."*  Generally,  the  most  difHcult  task,  when  interpreting  the  FLSA 
comes  not  in  the  determination  of  whom  the  employer  is,  but  in  the  identincation  of  a  wtnicer 
as  either  an  employee  or  an  independent  contractor.  SigniHcantly,  independent  contracton  are 
not  afforded  any  protections  under  the  FLSA. 

The  test  to  determine  if  an  employment  relationship  exists  under  the  FLSA  has  its  genesis 
In  a  U.S.  Supreme  Court  case  dealing  with  the  Social  Security  Act.  In  United  States  v.  Silk.* 
Tcspondent  Albert  Silk  Coal  Co.  sued  the  Internal  Revenue  Service  for  illegally  assessing  social 
aecurity  taxes  against  the  company.  The  isstie  before  the  Court  was  to  decide  whether  the 
railway  coal  unloaders  and  the  truck  drivers  who  delivered  coal  for  Silk  Coal  were  independent 
contractors  or  employees  of  the  company.  The  Court  held  that  in  light  of  the  'economic 
realities"  of  the  circumstances,  the  unloaders  were  employees,  but  that  the  drivers  were  indeed 
Independent  contractors.  In  its  opinion,  the  Court  reasoned  that  because  the  driven  generally 
owned  their  own  companies  and  were  given  a  great  deal  of  responsibility  for  investment  and 
management  they  were  independent  contractors.*'  In  reaching  its  decision,  the  Court  accorded 
the  definitions  of  "employment"  and  "employee"  broad  deference  because  "...  a  constricted 
inlerpretation  of  the  phrasing  by  the  courts  would  not  comport  with  its  (the  legislation's] 
purpose. "*  The  Siik  court  developed  a  five-prong  test  to  assess  the  economic  realities  of  a 
situation  which  Include: 

(1)  degree  of  ctmtrol, 

(2)  opportunities  for  profit  and  loss, 

(3)  Investment  in  facilities, 

(4)  permanency  of  the  relation,  and 

(5)  skill  required.** 

The  U.S.  Supreme  Court  recognized  this  test  in  the  context  of  the  FLSA  in  Rutherford 
Food  Corp.  v.  McComb*^  and  Goldberg  v.  Whitaker  House  Cooperative.  Inc."  Tht  RuthCTforf 
court  applied  the  Sili  facion  to  rule  that  boners  in  a  meat  factory  were  employees  under  the 
FLSA  rather  than  independent  contractors  because  their  work  was  part  of  an  integrated  process 
that  did  not  require  any  special  skill.**  In  Whitaker.  homeworkers  who  made  crafls  In  their 
homes  were  found  to  be  both  memben  and  employees  of  the  cooperative  pursuant  to  the 
economic  realities  test  because  the  members  were  not  self-employed,  independent  or  selling  their 
products  at  a  price  they  commanded.*^ 

The  application  of  the  "economic  realities"  test  by  the  courts  has  been  honed.  Generally 
it  is  acknowledged  that  the  Silk  factors  are  not  exhaustive  and  that  they  should  not  be 
"mechanically  applied  to  arrive  at  a  final  determination  of  employee  status."**  In  Usery  v. 
Pilgrim  Eouinment  Co..  Inc..**  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit  stated: 

The  five  tests  are  aids  -  tools  to  be  used  to  gauge  the  degree  of  dependence  of 
alleged  employees  on  the  business  with  which  they  are  connected.  It  Is 
dependence  that  indicates  employee  status.  Each  test  must  be  applied  with  that 
ultimate  notion  in  mind.  More  important,  the  final  and  determinative  question 
must  be  whether  the  total  of  the  testing  esUblishes  the  personnel  are  so  dependent 
upon  the  business  with  which  they  are  connected  that  they  come  within  the 
protection  of  the  FLSA  or  are  sufficiently  independent  to  lie  outside  its  ambit.* 

Applying  the  economic  rmlilics  test  uith  an  emphasis  on  "dependence,"  the  Fifth  Circuit  in 
rjlcpm  Fqiiirmcnl  hcM  th.nt  ppcrnlors  nf  laundry  pick  up  st.nlii'ns,  working  at  .tif.ir.itr  lr<cnlii»n.t. 
were  employees  of  Pilgrim  because  "all  Indicia  of  the  economic  realities  test  indicated,  singularly 
and  collectively,  dependence  on  Pilgrim.""  The  court  found  that  the  operators  were  totally 
dqjcndent  on  Pilgrim  to  provide  guidance  and  control;  the  operators  did  not  have  the  opportunity 
for  loss  of  the  capital  investment;  the  investments  the  operators  made  in  the  business  were 
minimal:  the  operaton  were  tied  to  Pilgrim  because  they  had  nothing  to  transfer  but  their  own 
labor;  and  the  skill  required  to  run  the  laundries  was  minimal." 
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A  worker  does  not  have  to  work  exclusively  for  one  employer  to  be  considered  in 
employee  for  FLSA  purposes.  In  Brock  v.  Superior  Care.  Inc.."  the  company  operated  a 
temporary  health  care  personnel  agency  that  assigned  nurses  to  clients.  The  agency  prohibited 
the  nurses  from  entering  tnio  private  arrangements  with  the  patients;  however,  the  agency 
permitted  the  nurses  to  hold  other  jobs.   When  it  was  discovered  that  Superior  Care  maintained 

two  payrolls  for  Its  nurses,  one  where  payroll  deductions  were  made  (taxed)  and  the  other  where 
no  payroll  taxes  were  deducted  (nonlaxed).  Department  of  Labor  investigaton  found  that  the 
nootaxed  nurses  wrre  working  overtime  houn  for  straight-time  pay.''  Both  the  taxed  and 
nontaxed  nurses  worked  at  other  jobs.  Stiperior  Care's  determination  of  who  was  taxed  and  who 
was  not  taxed  was  entirely  arbitrary.  The  company  claimed  that  the  set  of  nontaxed  nurses  were 
independent  contncton  and  therefore  not  employees.  The  U.S.  Court  of  Appeals  for  the  Second 
Circuit  disagreed.  In  applying  the  economic  realities  test,  the  court  held  that  it  was  of  no 
consequence  that  the  nurses  were  permitted  to  hold  other  jobs  because  employees  may  work  for 
more  than  one  employer  without  losing  their  benefits  under  the  FLSA."  Moreover,  the  fact  that 
t  worker  'does  not  rely  on  the  employer  for  his  primary  xwrce  of  income  [does  not]  require 
■  finding  of  Independent  contractor  status."* 

In  order  to  meet  the  remedial  purposes  of  the  FLSA.  the  term  "employer"  is  defined 
more  broadly  than  it  would  otherwise  be  interpreted  under  traditional  common  law  applications." 
In  determining  if  a  party  is  in  employer  under  the  FLSA,  a  different  version  of  the  "economic 
realities"  lest  will  apply."  The  relevant  faclon  to  determine  if  a  party  is  an  employer  under  the 
eoonomic  realities  test  are: 

(1)  the  pou'er  to  hire  and  Tire  the  employee; 

(2)  supervised  or  controlled  employee  work  schedules  or  conditions  of 
employment; 

(3)  determined  the  rate  and  method  of  payment;  and 

(4)  maintained  employment  records.** 

Notably,  h  is  irrelevant  whether  a  person  did  not  intend  to  create  an  employment  relationship. 
Rather,  it  is  sufTicient  to  meet  the  deHnition  of  employer  if  'one  person  'sufferfs]  or  permit[s] 
[another]  to  work.'"* 

If  an  employer  violates  the  FLSA,  that  employer  may  be  subject  to  a  number  of  penalties. 
Spcdncally,  employers  may  be  held  jointly  and  severally  liable  for  violations  of  the  FLSA. 
Additionally,  personal  liability  for  violations  of  the  FLSA  can  extend  to  directon,  officers,  and 
other  employees.  Personal  liability  may  arise  where  the  director,  officer,  or  employee  has  a 
significant  ownership  interest  in  the  corporation  coupled  with  operational  control  of  significant 
aspects  of  the  corporation's  day-to-day  function."  However,  for  purposes  of  personal  liability, 
an  employer  does  not  include  those  'who  do  not  hire  and  fire  employees,  control  the  methods 
of  operation  .  .  .,  set  hourly  wages  or  control  the  payroll.'"  In  Donovan  v.  Sabine  Irrigation 
Co..  Inc..*'  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit  found  an  enterprise  consisting  of 
three  business  entities  for  which  defendant  Alberding  had  been  the  President  for  over  thirty 
yean.  Sabine  Co.,  along  with  Alberding,  were  cited  for  FLSA  violations.  Alberding  contended 
that  he  was  not  an  'employer'  within  the  meaning  of  the  statute.  However,  the  court,  assessing 
the  totality  of  the  circumstances,  held  that  the  corporation's  very  survival  'depended  on 
Alberding's  largesse.'**  The  Court  found  that  Alberding  was  an  employer  for  purposes  of  the 
FLSA  because  he  had  exercised  'pervasive  control  over  the  business  and  financial  affairs  ..."*' 

Similarly,  in  Dole  v.  Sin^pson.**  defendant  Simpson  claimed  that  he  was  not  an  employer 
even  though  he  was  President  of  the  corporation  and  infused  approximately  two  million  dollars 
into  the  corporation  to  keep  It  solvent  and  to  meet  payroll  obligations.  Defendant  Simpson  also 
decided  to  cease  paying  his  employees  when  It  was  no  longer  financially  viable  for  him  to  do 
so.  The  U.S.  District  Court  for  the  Southern  District  of  Indiana  determined  that  Simpson  was 
an  employer  within  the  meaning  of  the  FLSA,  because  "...  If  the  directon  or  officen  or  other 
employees  have  such  control  over  the  corporate  entity  that  their  decisions  determine  whether  a 
violation  occun,  then  the  Act  considers  them  employers  liable  for  the  harm  they  cause.""  The 
overwhelming  weight  of  authority  maintains  that  "a  corporate  officer  with  operational  control 
of  a  corporation's  covered  enterprise  is  an  "employer'  and  is  jointly  and  severally  liable  with 
the  corporation  imder  the  fT^A."** 

The  FLSA  also  protects  employees  of  'an  enterprise  engaged  In  commerce  or  In  the 
production  of  goods  In  commerce. '•*   In  FLSA  cases.  It  Is  therefore,  common  to  have  to  first 
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evaluale  If  t  ctrnimon  enterprise  exists  In  order  to  discern  If  in  employment  relationship  exists 
between  the  litigating  parlies.  It  should  be  noted  that  the  analysis  to  evaluate  the  existence  of 
■n  enterprise  is  separate  and  distinct  from  the  economic  realities  test.  To  meet  the  deHnltion  of 
enterprise,  there  is  a  monetary  threshold  of  having  an  annual  gross  volume  of  not  less  than 
$250,000.*  In  Falk  v.  Prennan.^'  the  U.S.  Supreme  Court  developed  an  additional  three-pron{ 
test  to  apply  to  determine  if  an  enterprise  exists.    The  elements  of  the  test  are: 

(1)  related  activities; 

(2)  imined  operation  or  common  control;  and 

(3)  common  business  purpose." 

The  elements  of  the  test  are  to  be  analyzed  conjunctively."  In  Donovan  v.  Grim  Hotel.  Inc..^ 
employees  of  five  hotels  brtnighl  suit  under  the  FLSA  against  the  hotels  located  in  Ave  different 
Texas  cities.  In  Grim,  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit  held  that  the  hotels  were 
a  common  enterprise  because  all  three  elements  were  present:  each  hotel  operated  in  a  same  or 
similar  manner;  there  was  centralized  control  over  corporate  decisions,  particularly  personnel 
issues;  and  the  family-owned  businesses  were  created  to  make  a  proHt." 

Covera{e  under  the  FLSA  was  expanded  when  it  was  amended  by  the  enactment  of  the 
Eqtnl  Pay  Act'*  (EPA)  in  1963.  The  EPA  is  designed  to  ensure  that  workers  receive  equal  pay 
for  equal  work  regardless  of  gender.  It  was  enacted  to  cure  a  serious  problem  of  employment 
discrimination  in  America;  that  is,  the  myth  'that  a  man,  because  of  his  role  in  society,  should 
be  paid  more  than  a  woman  even  though  his  duties  are  the  same.'"  The  EPA  states  that: 

No  employer  .  .  .  shall  discriminate  .  .  .  between  employees  on  the  basis 
of  sex  by  paying  wages  to  employees  ...  at  a  rate  less  than  the  rate  at 
which  he  pays  wages  to  employees  of  the  opposite  sex  ...  for  equal  work 
on  jobs  the  performance  of  which  requires  equal  skill,  effort,  and 
fesponsibility  and  which  are  performed  under  similar  wotking 
conditions." 

To  establish  a  prima  fade  violation  under  the  EPA,  a  complainant  must  demonstrate  that  'an 
employer  pays  different  wages  to  employees  of  the  opposite  sexes,  for  equal  work  on  jobs  the 
performance  of  which  requires  equal  skill,  effort,  and  responsibility,  and  which  are  performed 
under  similar  working  conditions.'"  A  plaintiff  need  not  prove  that  her  job  is  identical  to  the 
higher-paid  position,  rather  she  need  only  to  demonstrate  that  the  two  positions  are  'substantially 
equal.'*"  Because  it  is  part  of  the  FLSA,  the  dennilions  applicable  to  the  EPA  are  the  same  as 
the  FLSA.  Additionally,  a  plaintiff  should  compare  the  jobs  held  by  the  female  and  male 
employees  and  demonstrate  that  those  jobs  are  substantially  equal,  not  by  comparing  the  skills 
and  qualiHcations  of  the  individuals  holding  those  jobs." 

In  enacting  the  FLSA,  Congress  purposefully  defined  broadly  the  terms  'employee', 
'employer",  and  'employ'  hi  order  to  affect  the  largest  number  of  workers  possible.  The 
mandates  under  the  law  are  modest,  to  provide  a  minimum  wage  and  basic  overtime  rates. 
Pursuant  to  the  FLSA,  contingent  workers  are  entitled  to  receive  the  minimum  wage  and 
overtime  If  they  are  not  classified  as  independent  contractors.  However,  the  minimum  wage  law 
does  not  entitle  them  to  an  equal  wage.  Statistics  indicate  that  contingent  workers  earn  less  than 
their  full-time,  permanent  counterparts.  Given  the  remedial  intent  of  the  FLSA  and  the  Equal 
Pay  Act,  it  is  inequitable  that  a  contingent  worker  performing  similar  tasks  with  the  same  skill, 
effort  and  responsibility  as  a  permanent  employee  should  receive  a  lower  wage. 

in.       TITLE  VII  OF  TTIE  CIVIL  RIGHTS  ACT  OF  1964  AND  THE  AGE 
DISCRIMfNATION  IN  EMPLOYMENT  ACT 

Title  VII  of  the  Civil  Rights  Act*'  and  the  Age  Discrimination  in  Employment  Act" 
(ADEA)  are  discussed  together  because  their  legislative  language  and  remedial  intent  often  result 
in  similar  outcomes.  Status  as  an  employee  is  of  crucial  significance  for  those  seeking  to  redress 
allegations  of  discrimination  under  federal  employment  laws.**  Because  courts  recognize  the 
remedial  nature  of  antidiscrimination  legislation,  its  provisions  are  interpreted  liberally."  A 
great  deal  of  case  law  has  evolved  in  determining  If  an  employment  relationship  exists  for 
purposes  of  Title  VII  and  the  ADEA.    The  FLSA,  Title  VII  and  the  ADEA  carry  nearly 
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identical  provisioni  defining  "employer*  ind  "employee.*  Since  all  three  statutes  have  a  similar 
purpose  —  to  stamp  out  discrimination  in  various  forms  -  cases  construing  the  derinitional 
provisions  of  one  are  persuasive  authority  when  interpreting  the  others.** 

TTTLE  vn 

The  Civil  Rights  Act  of  1964  was  enacted  to  remedy  the  inequities  of  racial  minorities 
in  American  society.  Specifically,  the  policy  of  Title  VII  is  to  prohibit  discrimination  in 
employment.   Thus,  Title  VII  makes  it  an  unlawful  employment  practice  for  an  employer 

(1)  to  fail  or  refuse  to  hire  or  to  discharge  any  individual,  or  otherwise 
to  discriminate  against  any  individual  with  respect  to  his  compensation, 
terms,  conditions,  or  privileges  of  employment,  because  of  such 
individuars  race,  color,  religion,  sex,  or  national  origin;  or 

(2)  to  limit,  segregate,  or  classify  his  employees  or  applicants  for 
employment  in  any  way  which  would  deprive  or  tend  to  deprive  any 
individual  of  employment  opportunities  or  otherwise  adversely  affect  his 
status  as  an  employee  because  of  such  individual's  race,  color,  religion, 
sex,  or  national  origin." 

Pursuant  to  Title  VII,  an  "employee*  is  defined  as  "an  individual  employed  by  an  employer."" 
An  "employer"  is  defined  as  "a  person  engaged  in  an  industry  affecting  commerce  who  has 
fifteen  or  more  employees  for  each  working  day  in  each  of  twenty  or  more  calendar  weeks  in 
the  cnrrent  or  preceding  calendar  year,  and  any  agent  of  such  person."** 

ADEA 

The  Age  Discrimination  in  Employment  Act  (ADEA)  is  a  hybrid  of  the  FLSA  and  Title 
vn:  its  scope  of  procedures  and  remedies  are  modeled  after  the  FLSA  and  its  substantive 
prohibitions  are  fashioned  by  Title  VII.*"  In  enacting  the  ADEA,  Congress  intended  to  prohibit 
"arbitrary  age  discrimination  by  employers  against  employees  and  applicants  for  employment" 
and  "to  promote  the  employment  of  older  persons  based  on  their  ability  and  not  their  age.*** 
Like  Title  VII,  the  ADEA  broadly  defines  the  term  employee  as  "an  individual  employed  by  an 
employer.""  As  with  the  FLSA  and  Title  VII,  the  ADEA  provides  no  cause  of  action  for 
independent  contractors.*'  Asa  general  rule,  members  of  boards  of  directors  are  not  employees 
for  purposes  of  Title  VII  and  the  ADEA.**  However,  i  director  can  be  classified  as  an 
employee  if  the  director  assumes  duties  that  would  also  make  him  an  employee.*' 

Like  Title  VTI,  the  ADEA,  defines  an  "employer"  as  "a  person  engaged  in  an  industry 
affecting  commerce  who  has  twenty  or  more  employees  for  each  working  day  in  each  of  twenty 
or  more  calendar  weeks  in  the  current  or  preceding  calendar  year."**  Pursuant  to  the  liberal 
construction  afforded  antidiscrimination  statutes,  courts  have  extended  employer  liability  to  the 
agents  of  employers.  Accordingly,  immediate  supervisors  are  "employers*  when  delegated  such 
traditional  rights,  such  as  hiring  and  firing.*'  Courts  have  held  that  an  agent  under  Title  VII  and 
the  ADEA  must  be  an  agent  "with  respect  to  employment  practices."**  Therefore,  an  employer 
may  not  avoid  Title  VII  liability  by  delegating  its  discriminatory  actions  to  third  parties.** 

Although  the  scope  of  the  "liberal"  interpretation  afforded  Title  VII  and  the  ADEA  varies 
greatly,  the  courts  generally  apply  a  two  part  analysis  in  determining  If  an  employment 
relationship  exists.  First,  the  court  chooses  the  test  it  wants  to  use.  Second,  it  must  apply  the 
test  to  the  specific  facts  of  a  case.  The  following  three  tests  have  been  fashioned  to  discern  such 
issues;  (1)  the  hybrid  economic  realities/common  law  agency  test;  (2)  the  pure  economic  reality 
test  discussed  under  the  FLSA  analysis;  and  p)  the  pure  common  law  agency  test. 

Hybrid  Test 

Today,  most  courts  apply  the  hybrid  economic  realities/common  law  agency  test  to 
determine  If  an  employment  relationship  exists  for  purposes  of  Title  VII  and  the  ADEA.  The 
factors  the  courts  use  in  making  this  determination,  first  enunciated  in  Spirides  v.  Reinhardt 


are:'* 


(1)        the  kind  of  occupation,  with  reference  to  whether  the  work  usually  is  done 
under  the  direction  of  a  supervisor  or  is  done  by  a  specialist  without 
supervision; 
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(2)  the  skill  required  in  the  particular  occupation; 

(3)  whether  the  'employer"   or  the  individual  in  question   furnishes  the 
equipmenl  used  and  the  place  of  work; 

(4)  the  length  of  lime  during  which  the  individual  has  worked; 

(5)  the  method  of  payment,  whether  by  time  or  by  the  job; 

(6)  the  manner  in  which  the  work  relationship  is  terminated.  I.e.  by  one  or 

both  parties,  with  or  without  notice  and  explanation; 

(7)  whether  annual  leave  is  afforded; 

(8)  whether  the  work  is  an  integral  part  of  the  business  of  the  "employer"; 

(9)  whether  the  worker  accumulates  retirement  benents; 

(10)  whether  the  'employer'  pays  social  security  taxes;  and 

(1 1)  the  intention  of  the  parties.  *** 

In  applying  the  Spirides  factors,  the  primary  emphasis  is  placed  upon  the  degree  of  control 
exercised  over  the  alleged  employee.'"  Courts  that  have  adopted  the  hybrid  test  tend  to 
Interpret  the  definition  of  employee  more  narrowly  under  Title  VII  and  the  ADEA  than  tmder 
the  FLSA,'"  because  they  contend  that  the  intent  of  Title  Vn  and  the  ADEA  was  not  to 
eliminate  discrimination  in  ill  business  relationships,  but  rather,  only  the  more  limited  task  of 
eliminating  discrimination  in  employment.'^ 

In  Spirides.  the  issue  before  the  U.S.  Court  of  Appeals  for  the  D.C.  Circuit  was  whether 
I  woman,  who  was  a  contract  foreign  language  broadcaster  for  the  Voice  of  America  (VOA), 
was  an  employee  pursuant  to  Title  VII.'"  PlaintifTs  contracts  with  the  VOA  were  renewed  on 
an  annual  basis  and  she  was  paid  per  assignment.  The  parties  entered  into  approximately  three 
to  four  annual  contracts  and  approximately  three  purchase  order  vendor  contracts,  that  were  for 
a  shorter  duration.  PlaintifTs  contract  was  not  renewed  in  1974  because  the  Greek  Service  of 
the  VOA  hired  two  female  foreign  nationals  to  the  staff.  The  court  held  that  to  determine  the 
employment  status  of  the  plaintiff,  they  would  have  to  consider  the  economic  realities  of  her 
situation,  but  that  *.  .  .  the  extent  of  the  employer's  right  to  control  the  'means  and  manner'  of 
the  worker's  performance  was  the  most  important  factor  to  review  ...."'**  In  its  analysis,  the 
court  also  considered  the  facton  enumerated  above,  which  have  become  the  benchmark  factors 
for  determining  employment  status  under  the  hybrid  analysis.  The  court  concluded  that  Spirides 
was  an  independent  contractor. 

Another  case  that  illustrates  the  application  of  the  'hybrid  test'  is  Broussard  v.  L.H. 
Bossier.  Inc.*''  Plaintiff,  a  female  truck  driver  who  owned  a  trucking  company  in  partnership 
with  her  husband,  filed  a  Title  VII  sexual  discrimination  action  against  defendant  Bossier  for 
whom  they  provided  trucking  services.  Upon  learning  that  Broussard  was  in  the  truck  with  her 
husband,  Bossier  said  he  "did  not  want  any  damn  women  out  there,"'"  and  imntediately 
terminated  the  Broussards'  trucking  services.  Applying  the  hybrid  economic  realities/common 
law  agency  test,  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit  held  that  the  plaintiff  was  an 
independent  contractor.  The  court  reasoned  that  the  Broussards  were  outside  the  scope  of 
employees  because  they  owned  their  own  truck  and  were  responsible  for  its  operating  expenses, 
fees  and  taxes;  payment  was  sent  to  the  Broussards'  company,  not  to  them  personally;  they 
worked  for  nine  other  companies;  and  they  were  paid  more  than  Bossier's  company  workers.'" 

In  E.E.O.C.  V.  Zippo  Manufacturing.  Co.."°  three  District  Managen  of  Zippo  filed  an 
ADEA  claim  contending  that  they  were  terminated  because  of  their  age.  Zippo  argued  that  the 
managen  were  not  employees  pursuant  to  the  ADEA,  but  that  they  were  independent 
contr»cton.  The  managers  asserted  that  they  were  economically  dependent  on  Zippo  because 
of  an  exclusivity  clause  In  their  contract.  However,  the  U.S.  Court  of  Appeals  for  the  Third 
Circuit  disagreed.  Applying  the  hybrid  economic  realities/common  law  agency  test,  the  court 
found  that  the  managers  were  independent  contractors  for  the  following  reasons:  the  company 
did  not  exercise  any  control  over  the  managers'  sales  practices;  the  managen  had  the 
Independence  to  establish  their  own  businesses  and  to  hire  employees;  they  were  skilled  worken; 
they  were  paid  a  straight  commission;  profit  or  loss  was  within  their  own  control;  they  furnished 
their  own  equipment;  they  received  no  paid  annual  leave;  they  accumulated  no  retirement 
benefits;  and  they  paid  their  own  social  security  taxes.'" 

The  economic  realities/common  law  hybrid  test  requires  a  two  part  analysis.  First,  the 
control  element  foaises  on  whether  the  alleged  employer  has  the  'right  to  hire  and  fire  the 
employee,  the  right  to  supervise  the  employee,  and  the  right  to  set  the  employee's  work 
schedule. ""     Second,  the  economic  realities  element  concentrates  on  whether  the  alleged 
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employer  "paid  the  employee's  jalary,  withheld  taxes,  provided  beneHts,  ar>d  set  the  terms  and 
cortditions  of  employment."'" 

Ptire  Economic  Realities 

The  second  test  used  to  divine  whether  a  worker  Is  an  employee  is  the  pure  'economic 
realities*  test  which  Is  used  to  anafyze  the  existence  of  an  employment  relationship  pursuant  to 
the  FLSA.  This  test  has  been  adopted  by  only  a  minority  of  Circuit  courts  for  Title  VII  and 
ADEA  purposes.  The  economic  realities  test  Is  used  to  determine  whether  a  person  is 
economically  dependent  for  his  livelihood  on  the  business  to  which  the  person  renders  service. 
If  an  analysis  of  the  five  factors  below  Indicate  such  a  dependence,  then  an  employer-employee 
relationship  exists.'"  The  test  consists  of  the  following  elements: 

(1)  the  extent  of  the  employer's  control  and  supervision  over  the  worker, 
including  directions  on  scheduling  and  performance  of  woric, 

(2)  the  kind  of  occupation  and  nature  of  skill  required,  including  whether 
skills  are  obtained  In  the  workplace, 

(3)  responsibility  for  the  costs  of  operation,  such  as  equipment,  supplies,  fees, 
licenses,  workplace,  and  maintenance  operations, 

(4)  the  method  of  payment  and  benefits,  and 

(5)  length  of  job  commitment  and/or  expecutions.'" 

The  pure  economic  realties  test  Is  a  more  expansive  standard  than  the  hybrid  economic 
realities/common  law  agency  test  and  the  pure  common  law  agency  test  because  it  focuses  on 
in  Individual's  economic  dependence  rather  than  the  control  tn  alleged  employer  exerU  over  tn 

individual. 

The  seminal  case  which  held  that  the  FLSA  economic  realities  should  be  appbed  to 
antidiscrimination  cases  Is  Armhrutter  v.  Oiiinn."*  in  Anrbrv^CF.  the  plaintiffs  accused  thdr 
former  employer  of  sexual  harassment.  The  company  for  which  they  had  worked,  Syntax,  was 
a  wholly  owned  subsidiary  of  Pure  industries,  which  was  wholly-owned  by  Stackpole.  One  of 
the  Issues  the  court  confronted  in  the  case  was  whether  the  manufacturer's  representatives 
employed  by  Syntax  were  statutory  employees. 

The  U.S.  Court  of  Appeals  for  the  Sixth  Circuit  remanded  the  decision  of  the 
employment  status  of  the  manufacturer's  representatives  to  the  district  court  with  the  instruction 
to  use  the  'pure  economic  realities"  test  when  forming  Its  opinion.  After  examining  the  case 
law  and  legislative  history  of  the  FLSA,  Title  vn  and  the  NLRA,  the  Sixth  Qrcuit  reasoned  that 
the  pure  economic  realities  test  should  be  adopted.  The  court  held  that  the  term  "employee," 
when  considered  In  the  context  of  remedial  legislation,  should:  "...  takel  J  color  from  Its 
surroundings  .  .  .  (in)  the  statute  where  It  appears,  and  derive!  )  meaning  from  the  context  of 
that  statute,  which  must  be  read  in  the  light  of  the  mischief  to  be  corrected  and  the  end  to  be 
attained.""'  The  court  concluded  that  an  employment  relationship  should  be  analyzed  in  light 
of  the  "economic  realities  underlying  the  relationship  between  the  individual  and  the  so-called 
principal  In  an  effort  to  determine  whether  that  individual  Is  likely  to  be  susceptible  to  the 
discriminatory  practices  which  the  act  was  designed  to  eliminate.*'"  In  issuing  this  decision, 
the  Sixth  Circuit  specifically  repudiated  the  D.C.  Circuit's  holding  in  Spirides.  In  this  regard, 
the  Armbruster  court  held  that  the  Spirides  court  misinterpreted  the  relationship  between 
Congress'  action  In  amending  the  NLRA  in  favor  of  a  common  law  agency  test  and  Congress' 
intent  In  the  enactment  of  Title  VII.  The  Sixth  Circuit  maintained  that  the  NLRA  was  amended 
before  Title  VII  was  enacted  and  that  therefore,  no  logical  relationship  exists  between  the 
language  of  the  two  statutes."* 

In  Everman  v.  Mary  Kay  Co5metics.  Inc..'"  the  Sixth  Circuit  again  considered  the 
economic  realities  test,  and  interpreted.  In  diaiim,  that  the  holding  In  Armbruster  could  extend 
protection  to  independent  contractors  under  Title  VII,  If  under  the  economic  realities  test,  they 
were  'susceptible  to  the  types  of  discrimination  Title  VII  meant  to  prohibit.""' 

In  Knight  v.  United  Farm  Bureau  Mutual  Insurance  Comwinv.'"  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit  asserted  that  it  was  applying  the  pure  economic  realities  test. 
But.  in  fact,  It  applied  the  hybrid  economic  realities/common  law  agency  test.  In  Knight, 
plaintiff  filed  a  sexual  harassment  claim  against  the  Insurance  company.  Although  both  the 
district  court  and  Seventh  Circuit  found  there  was  subsuntial  evidence  of  sexual  harassment,  the 
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merhs  of  her  case  eould  not  be  hexrd  beciuse  she  wis  not  in  employee  for  purposes  of  Title 
VII.  Knight  began  her  job  with  the  company  as  in  employee  agent  who  was  paid  a  salary,  with 
income  deductions  made  by  the  company.  After  satisfactory  completion  of  the  "employee  agent* 
stage,  agents  then  become  "contract  agents*  where  they  sign  a  written  agreement  staling  they 
are  independent  contractors.  The  contract  contained  an  exclusivity  provision  that  such  agents 
could  only  sell  insurance  for  Farm  Bureau.  The  company  provided  its  contract  agents  with  most 
ofTice  stipplies,  continuing  education,  tuition,  lunch  stipends,  and  room  renuls  for  seminars. 
However,  the  contract  agents  were  required  to  furnish  their  own  pens,  transportation  and 
personalized  stationery,  and  to  pay  for  their  own  licensing  fees,  health,  disability  and  life 
insurance.    Additionally,  they  did  not  receive  paid  holidays,  sick  leave  or  vacation.'" 

In  Its  analysts,  the  Seventh  Circuit  contended  that  it  was  applying  the  economic  realities 
test  to  determine  the  employee  status  of  Knight.  However,  as  the  court  commenced  Its 
evaluation,  it  said  that  "the  employer's  right  to  control  is  the  most  important  when  determining 
whether  an  Individual  is  an  employee  or  an  Independent  contractor.""*  As  has  been  illustrated, 
the  benchmark,  when  analyring  the  economic  realities  test,  is  whether  t  person  is  economically 
dependent  for  his  livelihood  on  the  business  to  which  the  person  renden  service;  but  this  factor 
was  not  considered  by  the  court.  The  Seventh  Circuit  agreed  with  the  district  court's  reasoning 
that  Knight  was  an  independent  contractor  because  "she  maintained  a  great  deal  of  freedom  in 
choosing  her  working  hours,  finding  potential  customers,  and  choosing  which  insurance  products 

Common  Law  Aaenev  Test 

The  third  and  final  test  the  courts  have  used  to  determine  the  existence  of  an  employment 
relationship  is  the  common  law  agency  test.  Prior  to  1992,  no  court  had  utilired  the  pure 
common  law  agency  test  to  analyze  the  existence  of  an  employment  relationship  since  Smith  v. 
Dutra  Trucking  Company."*  decided  in  1976.  The  facts  In  Dula  vt  quite  similar  to  the  facts 
presented  in  the  Broussard  case  discussed  earlier  under  the  hybrid  economic  realities/common 
law  test.  The  Dutra  court  chose  to  analyze  the  case  differently,  but  both  cases  had  similar 
outcomes.  Smith,  the  plaintiff,  owned  a  trucking  company  with  her  husband.  Dutra  had  hired 
the  Smiths  under  a  subhauling  agreement,  where  they  were  paid  an  hourly  rate  which  was  much 
higher  than  Dutra's  regular  employees  because  the  Smiths  had  to  pay  for  all  of  their  costs.  The 
Smiths  contended  that  Dutra  terminated  their  relationship  on  the  sole  basis  that  Mn.  Smith  was 
a  woman.  Plaintiff  filed  a  sexual  discrimination  suit.  Dutra  claimed  that  Smith  was  an 
independent  contractor  and  not  an  employee  with  Title  VII  protections.  The  U.S.  District  Court 
for  the  Northern  District  of  California  rejected  the  application  of  the  economic  realities  test  and 
opted  to  use  the  common  law  agency  test.  In  Its  holding,  the  Court  reasoned  that  "there  is 
nothing  in  the  legislative  history  to  construe  the  term  'employee'  In  any  manner  other  than  in 
accordance  with  common  law  agency  principles.""  Specifically,  the  Court  looked  to  Dutra's 
"right  to  control*  the  Smiths.  The  Court  evaluated  for  whom  the  work  was  being  performed, 
as  well  as  the  result  to  be  accomplished,  and  the  details  and  means  by  which  the  work  was  to 
be  accomplished.'**  Smith  was  found  to  be  an  Independent  contractor  because:  she  owned  her 
own  equipment;  paid  her  own  costs  and  fees;  purchased  her  own  health  Insurance;  made  a  profit; 
and  there  was  no  evidence  of  a  continuing  relationship  between  Smith  and  Dutra.'" 

The  resurgence  of  the  u!*  of  the  common  law  agency  test  for  Title  Vn  and  the  ADEA 
has  Its  origins  In  an  Employee  Retirement  Income  Security  Act  (ERISA)  case  the  U.S.  Supreme 
Court  decided  in  1992.  In  ^lalionwide  Mutital  Insurance  Company  v.  Darden.'*  the  issue  was 
whether  an  insurance  agent  for  Nationwide  was  an  *employee*  within  the  meaning  of  ERISA. 
From  1962  to  1980,  Darden  entered  into  several  contracts  with  Nationwide  to  sell  Insurance. 
Darden  was  committed  to  sell  Nationwide  insurance  exclusively  for  which  he  was  paid  a 
commission  and  was  an  enrollee  in  the  company's  retirement  plan  called  the  'Agents  Security 
Compensation  Plan."'"  TTie  contracts  also  provided  that  an  agent  would  be  disqualified  from 
receiving  pension  benefits  If,  after  the  agent  stopped  representing  Nationwide,  the  agent  sold 
insurance  on  behalf  of  another  company.  After  Nationwide  terminated  Its  relationship  with  him, 
Darden  became  an  independent  sales  agent  and  Nationwide  ceased  pension  payments  to  Darden. 
Darden  then  commenced  an  ERISA  action  against  Nationwide.  The  company  contended  that 
Darden  was  not  an  "employee"  covered  by  ERISA  and,  therefore,  his  suit  was  meritless.'" 

The  statutory  definition  of  "employee"  under  ERISA  Is  the  same  as  Title  VII  and  the 
ADEA.  'any  Individual  employed  by  an  employer."  However,  the  Darden  court  stated  that  the 
definition  for  employee  was  nominal  and  "is  completely  circular  and  explains  nothing." 
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Instead  of  looking  to  case  law  that  had  interpreted  similar  statutory  language  for  guidance,  the 
court,  followed  its  analysis  in  Community  for  Creative  Non-Violence  v.  Reid.'**  a  case  under 
the  Copyright  Act  of  1976. 

Reid  involved  a  sculptor  and  a  nonpront  group  In  which  each  claimed  ownership  of  a 
statue  that  the  group  had  commissioned  from  the  sculptor.  The  issue  in  Reid  was  whether  the 
sculptor  was  an  independent  contractor  or  an  employee  within  the  scope  the  Copyright  Act 
Because  the  Copyright  Act  did  not  deHne  the  term  employee,  the  Supreme  Court  then  held: 

where  Congress  uses  terms  that  have  accumulated  settled  meaning  under 
...  the  common  law,  a  ctwrt  must  infer,  unless  the  statute  otherwise 
dictates,  that  Congress  means  to  incorporate  the  esublished  meaning  of 
these  terms  ....  In  the  past,  when  Congress  has  used  the  term 
•employee'  without  deHning  It,  we  have  concluded  that  Congress  intended 
to  describe  the  conventional  master-servant  relationship  is  understood  by 
common  law  agency  doctrine.'" 

In  Darden.  the  Supreme  Court  formally  adopted  the  common  law  agency  test  as  developed  in 
Reid  for  determining  who  is  an  employee  pursuant  to  ERISA.   The  court  in  Darden  stated: 

in  determining  whether  a  hired  party  is  an  employee  under  the  general 
common  law  of  agency,  we  consider  the  hiring  party's  right  to  control  and 
the  manner  and  means  by  which  the  product  is  accomplished.  Among  the 
other  factors  relevant  to  this  inquiry  are  the  skill  required;  the  source  of 
instrumentalities  and  tools;  the  location  of  the  work;  the  duration  of  the 
relationship  between  the  parties,  whether  the  hiring  party  has  the  right  to 
assign  additional  projects  to  the  hired  party;  the  extent  of  the  hired  party's 
discretion  over  when  and  how  long  to  work;  the  method  of  payment;  the 
hired  party's  role  in  hiring  and  paying  assistants;  whether  the  work  is  a 
part  of  the  regular  business  of  the  hiring  party;  whether  the  hiring  party 
is  in  business;  the  provision  of  employee  beneHts;  and  the  tax  treatment 
of  the  hired  party.'** 

In  its  reasoning,  the  Supreme  Court  rejected  the  U.S.  Court  of  Appeals  for  the  Fourth 
Circuit's  application  of  the  pure  "economic  realities"  test  which  construes  the  term  employee  'in 
the  light  of  the  mischief  to  be  corrected  and  the  end  to  be  attained."'"  The  court  chose  not  to 
follow  this  course  because  'ERISA  and  the  FLSA  are  distinguishable  and  that  the  textual 
asymmetry  between  the  two  statutes  precludes  reliance  on  FLSA  cases  when  construing  ERISA's 
concept  of  'employee.""*  Darden  was  remanded  to  the  lower  court  to  Interpret  the  facts  In  light 
of  the  new  rule. 

The  Supreme  Court's  interpretations  in  both  Darden  and  Reid  have  had  ramiHcations  in 
lower  court  Title  VII  and  ADEA  decisions.  In  Frankel  v.  Ballv.  Inc..'**  plaintiff,  Frankel, 
worked  as  a  shoes  salesman  for  Bally  for  thirteen  years  pursuant  to  an  employment  contract. 
Bally  claimed  it  terminated  Frankel  because  someone  had  complained  about  him.  However, 
Frankel  believed  it  was  because  of  his  age,  61,  and  Hied  and  ADEA  claim.  Bally  argued  that 
Frankel  was  an  independent  contractor,  and  not  an  employee  protected  by  the  ADEA.  The  issue 
before  the  U.S.  Court  of  Appeals  for  the  Second  Circuit  was  the  status  of  Frankel's  employment 
relationship  with  Bally.  In  its  analysis,  the  Second  Circuit  followed  the  Supreme  Court's 
reasoning  in  Darden  for  two  reasons.  Tint,  the  chief  rationale  to  employ  a  broader  test  had 
been  eliminated.  The  Supreme  Court,  In  Darden.  spccincally  chose  to  reject  its  prior  decisions 
holding  that  these  terms  should  be  interpreted  "in  the  light  of  the  mischief  to  be  corrected  and 
the  end  to  be  attained."'*"  The  rationale  is  that  a  "more  liberal  construction  would  better  effect 
the  remedial  purpose  of  the  ADEA  and  similar  legislation.""'  Second,  in  Darden.  the  Supreme 
Court  specifically  excepted  the  FLSA  on  the  basis  that  it  gives  the  term  "employ"  a  much  more 
expansive  definition  than  any  other  statute,  including  the  ADEA.'**  In  Frankel.  the  Second 
Circuit  remanded  the  case  to  the  district  court  to  determine  the  plaintifTs  sutus  under  the  new 
test. 

In  Lattanzio  v.  Security  National  Bank.'*'  the  U.S.  District  Court  for  the  Eastern  District 
of  Pennsylvania  also  adopted  the  common  law  agency  lest.  In  Lattanrio.  the  plaintiff  initiated 
a  sexual  discrimination  suit  because  she  had  been  terminated  as  Vice  President  of  Security 
Nalioful.   However,  the  bank  claimed  thai  it  did  not  employ  the  requisite  number  of  employees 
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to  be  considered  an  'employer*  under  Title  VII.  In  lis  decision,  the  District  Court  recofnized 
that  the  U.S.  Court  of  Appeals  for  the  Third  Circuit  had  previously  adopted  the  hybrid  economic 
realities/common  law  agency  test  for  such  cases.  Nevertheless,  the  court  ruled  that  In  light  of 
the  Darden  decision  they  must  apply  the  common  law  agency  test  because  the  rationale  for  using 
I  broader  lest  had  been  eliminated.*** 
Indirect  Employment  Relationship 

The  protections  afforded  by  Title  VII  and  the  ADEA  may  vary.  Courts  have  extended 
Title  VI!  protections  where  an  employer  'discriminatoriiy  interferes  with  an  individual's 
employment  opportunities  with  another  employer."*'  This  application  is  based  on  the  finding 
of  tn  'Indirect  employment  relationship.'  In  Siblev  Memorial  Hospital  v.  Wllst>n.***  a  male 
private  duty  nurse,  who  was  on  file  with  a  nurse  registry,  brought  suit  against  Sibley,  wtien  the 
hospital  refused  to  assign  him  to  care  for  female  patients.  The  Sibley  court  found  that  the 
hospital  had  violated  Title  VII  even  though  no  direct  employment  relationship  existed  between 
the  hospital  and  plaintiff.  The  Court  of  Appeals  for  the  D.C.  Circuit  reasoned  that  Congress' 
objective  in  enacting  Title  VII  was  *to  achieve  equality  of  employment  opportunities,  and 
Congress,  therefore,  intended  to  prohibit  any  employer  with  control  over  access  to  the  job 
market  from  foreclosing,  for  Invidious  reasons,  those  opportunities  to  Individuals.***^  Other 
courts  have  analyzed  the  Siblev  approach  as  requiring  that  the  plaintiff  have  at  least  some  type 
of  employment  relationship  with  the  third  party.'*' 

The  issue  of  an  indirect  employment  relationship  was  before  the  U.S.  Court  of  Appeals 
fiYT  thg  Ninth  Circuit  In  Gomet  v.  Alexian  Brothers  of  San  Jose.***  In  Gania.  the  plaintiff  was 
a  Hispanic  physician  practicing  medicine  as  an  employee  for  a  professional  corporation.  When 
defendant  hospital  failed  to  award  him  a  contract  naming  him  director  of  the  ho^ital's 
emergency  room,  Gomez  filed  a  Title  VII  complaint.  The  hospital  contended  that  Gomez  was 
not  an  employee,  but  rather  an  Independent  contractor.  However,  the  Ninth  Circuit  refected  this 
argument,  holding  that  Title  VII  had  been  Interpreted  "to  encompass  situations  In  which  a 
defendant  subject  to  Title  VII  interferes  with  an  Individual's  employment  opportunities  with 

another  employer"'*  even  if  he  is  not  an  employee.  The  Ninth  Circuit  reasoned  that  even 
though  Gomez  remained  an  employee  of  the  professional  corporation,  that  did  not  mean  that  the 
employment  relationship  between  Gomez  and  his  current  employer  had  not  been  interfered  with. 
The  Court  held  that  *(t]he  conditions  of  plaintifTs  employment  are  dinierent  than  they  would 
have  been  had  he  not  been  discriminated  against.*'*' 

However,  the  courts  will  not  find  an  indirect  employment  relationship  for  Title  vn  and 
ADEA  purposes  where  a  worker  is  a  sole  shareholder  in  a  corporation  he/she  has  created.  The 
scenario  of  a  sales  person  or  an  insurance  agent  who  creates  a  wholly  owned  corporation  to 
receive  payment  is  common  in  Title  VII  and  ADEA  cases.  The  courts  have  held  unanimously 
that  the  scope  of  Title  vn  and  ADEA  does  not  extend  to  this  kind  of  employment  relationship. 
For  instance.  In  Havden  v.  I^-Z-Boy  Chair  Company.'"  plaintiff,  61,  brought  an  age 
discrimination  suit  against  La-Z-Doy  for  termination  of  his  employment  contract  Hayden  had 
been  an  independent  sales  representative  for  twenty-two  yean  when  La-Z-Boy  failed  to  renew 
his  contract  and  he  was  replaced  by  a  44-year-old  representative.  Hayden  was  paid  by 
commission  only,  and  in  1984  he  incotporated  himself  as  the  sole  shareholder  and  only  full-time 
employee  of  "J.  William  Hayden,  Inc."  to  which  La-ZBoy  issued  all  commission  checks.  The 
U.S.  Court  of  Appeals  for  the  Seventh  Circuit  recognized  that  other  courts  who  have  confronted 
similar  cases  have  held  unanimously  that  the  'relationship  between  an  Individual  and  his  wholly 
owned  professional  corporation  is  not  an  employment  relationship  that  Congress  intended  to 
protect  .  .  .  ."'"  Applying  the  pure  economic  realities  lest,  the  Seventh  Drcuit  in  Hi^tdm. 
decided  that  the  plaintiff  was  an  independent  contractor. 

Numerical  Threshold 

Both  Title  VII  and  the  ADEA  impose  a  numerical  threshold  requirement  of  employees 
for  an  individual  or  enterprise  to  meet  the  definition  of  an  employer.  This  requirement  is 
designed  to  avoid  bringing  comparatively  small  employen  within  the  statutes*  coverage.'**  Title 
VII  has  a  threshold  of  fifteen  employees'"  and  the  ADEA  has  a  20  employee  threshold."* 
However,  the  manner  in  which  the  counting  of  employees  is  conducted  has  presented  some 
difficulties  and  a  split  among  the  Circuit  courts. 
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The  courts  have  fashioned  two  separate  approaches  to  counting  employees.  The  first 
method  trquires  that  all  employees  who  worked  for  a  given  week  be  counted.  The  second 
method  dictates  that  employees  on  each  working  day  (rather  than  a  work  week)  be  counted.  The 
case  of  Thurber  v,  lack  Reillv's  Inc.'"  illustrates  the  first  method.  In  ThurtCf.  the  plaintiff,  t 
waitress  who  worked  at  Jacks  bar  and  restaurant,  filed  a  Title  VH  suit  alleging  that  Jack's 
refused  to  train  her  to  become  a  bartender  because  Jack's  only  hired  males  to  be  bartenders. 
Jack's  Tied  a  motion  to  dismiss  on  the  grounds  that  it  did  not  employ  the  requisite  number  of 
workers  to  be  tn  -employer'  under  TiUc  VII.  However,  the  U.S.  Court  of  Appeals  for  the  First 
Circuit  disitgreed.  The  district  court  and  the  First  Circuit  rejected  defendant's  notion  that  the 
number  of  employees  who  report  to  work  on  each  working  day  of  the  week  is  the  proper 
tpproach,  rather  it  is  best  to  examine  the  total  number  of  employees  on  the  payroll.*"  Jack's 
needed  nine  employees  to  report  to  work  each  day;  some  of  these  employees  worked  full-time, 
but  most  worked  part-time.  The  Court  determined  that  in  order  to  stay  open  seven  days  a  week, 
Jack's  maintained  more  than  15  employees  on  the  payroll  for  more  than  20  weeks  during  the 
fclevanl  time  —  even  though  no  more  than  eleven  employees  ever  reported  for  work  on  any  one 
day."*  The  Thurber  court  also  held  that  part-time  worken  are  to  be  counted  in  aicertaininf 
■whether  a  "person"  is  an  employer  under  Title  VII. •* 

Recently,  the  E.E.O.C.  issued  a  compliance  manual  supporting  the  First  Circuit's 
approach  in  Thurber  stating  that:  "...  the  proper  standard  in  determining  whether  an  employer 
has  the  requisite  number  of  employees  is  to  count  the  number  of  employees  maintained  on  the 
payroll  in  a  given  week,  rather  than  the  number  of  employees  who  iqiort  lo  work  on  a  given 
day."'" 

The  alternative  approach  was  first  stated  In  Zimmerman  v.  North  American  Sitnal  Co..'« 
in  which  the  U.S.  Court  of  Appeals  for  the  Seventh  Circuit  focused  not  on  the  number  of 
employees  on  the  payroll  for  each  week,  but  on  the  number  of  employees  for  each  day  of  each 
week.  In  Zimmerman,  the  plaintiff  brought  suit  against  North  American  Signal,  alleging  an 
ADEA  violation  when  he  was  fired  as  Vice  President  of  North  American  Signal  in  1979.'*' 
North  American  moved  to  dismiss  Zimmerman's  case  on  the  grounds  that  it  was  not  an 
employer  within  the  meaning  of  the  ADEA  because  it  did  not  have  the  requisite  number  of 
employees.  The  court  agreed  and  adopted  North  American's  method  of  counting  employees  as 
described  below: 

.  . .  salaried  workers  are  counted  as  employees  for  every  day  of  the  week 
they  are  on  the  payroll,  whether  or  not  they  were  actually  at  work  on  a 
particular  day.  Its  hourly  paid  worken  are  counted  as  employees  only  on 
days  when  they  are  actually  at  work  and  on  days  of  paid  leave.  Thus  an 
hourly  paid  worker  who  worked  Monday  through  Thursday  is  not  counted 
as  an  employee  on  Friday,  regardless  of  the  number  of  hours  he  worked 
that  week  and  regardless  of  whether  he  is  a  permanent  employee  who  will 
return  the  next  week  or  a  temporary  employee  who  will  not.'** 

In  reaching  its  conclusion,  the  Seventh  Circuit  consulted  the  language  and  legislative  history  of 
the  ADEA  and  focused  on  the  wording  "...  that  an  employer  must  have  twenty  or  more 
employees  for  each  working  day  of  a  week  before  a  week  can  be  counted  toward  the 
Jurisdictional  minimum."'" 

The  Zimmerman  approach  has  been  roundly  criticized  because  it  could  permit  many 
employers  to  circumvent  the  proscriptions  of  both  Title  VII  and  the  ADEA  with  the  result  of 
denying  protection  to  a  class  of  people  intended  to  be  afforded  such  protections.  The  E.E.O.C. 
Compliance  Manual  presented  this  scenario:  "...  an  employer  who  has  a  $even-<lay  work  week 
could  claim  than  an  employee  who  works  eight  houn  per  day  for  five  days  per  week  is  not  at 
work  on  each  of  the  seven  working  days  and  therefore  may  not  be  counted  as  an  employee."'** 
Moreover,  the  E.E.O.C,  in  evaluating  the  ZimTnerman  approach,  points  out  that  It  is 
conceix-able  for  a  business  to  operate  almost  entirely  with  part-time  worken  and  evade  the 
prohibitions  of  antidiscrimination  legislation,  despite  the  number  of  worken  actually 
employed.'" 

Common  EntcrpriK  ' 

The  law  allows  businesses  to  incorporate  lo  limit  liability  and  isolate  liabilities  among 
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entities.  ••  The  doctrine  of  limited  liability  creates  a  strong  presumption  that  a  parent  company 
Is  not  the  employer  of  Its  subsidiary's  employees,  and  the  courts  have  found  otherwbe  only  in 
extraordinary  circumstances. '•*  Generally,  there  ire  four  tests  from  which  courts  can  choose 
to  analyze  corporate  liability.   These  tests  are: 

(1)  The  'agency  theory*  under  which  the  plaintiff  must  establish  that  the 
parent  exercised  a  signincant  degree  of  control  over  the  subsidiary's 
decision-making. 

(2)  The  "alter  ego"  test  which  is  founded  in  equity  and  permits  the  court  to 
pierce  the  corporate  veil  when  the  court  must  prevent  fraud,  illegality  or 
injustice,  or  when  recognition  of  the  corporate  entity  would  defeat  public 
policy  or  shield  someone  from  liability  from  a  crime; 

(3)  The  "instrumentality  test"  under  which  the  plaintiff  must  establish  that  the 
parent  exercises  extensive  control  over  tlie  acts  of  tite  subsidiary  f  iving 
rise  to  the  claim  of  wrongdoing;  and 

(4)  The  'integrated  enterprise"  lest  which  is  discussed  below."* 

The  theory  of  integrated  enterprise  examined  under  the  FLSA  discussion  also  applies  to 
Title  VII  and  the  ADEA.  One  of  the  issues  confronting  the  Sixth  Circuit  in  Armbruster  v. 
QuiSQ."'  was  whether  there  were  sufTicient  indicia  of  interrelationship  among  defendant 
enterprises  to  meet  the  statutory  deOnition  of  employer  under  Title  vn.  The  facts  of  this  case 
were  presented  under  the  pure  economic  realities  test  discussed  earlier.  In  Armbruster.  the  court 
adopted  a  test,  that  had  been  formulated  under  NLRA  case  law,  which  includes  the  following 
elements: 

1.  The  degree  of  interrelation  between  the  operations; 

2.  The  degree  to  which  the  entities  share  common  management; 

3.  The  centralized  control  of  labor  relations;  and 

4.  The  degree  of  common  control  and  ownership  or  financial  control  over  the 
entities."* 

Even  though  control  over  labor  relations  is  a  central  concern,  the  presence  of  any  single  factor 
is  not  conclusive  in  a  Title  VII  context.  Applying  the  factors  to  the  Armbruster  case,  the  court 
found  that  Pure  and  Syntax  operated  as  an  integrated  enterprise  for  the  following  reasons:  the 
element  of  common  ownership  existed  because  of  a  high  level  of  integration  of  funds  among  the 
corporations;  there  was  centralized  control  over  labor  relations  because  employees  were 
transferred  between  the  companies;  employees  from  all  companies  participated  in  the  same 
pension  plan;  and  Pure  controlled  the  hiring  of  Syntax  employees.  Although  the  indicia  of 
common  management  were  less  pcrsxiasive,  the  court  held  it  to  be  sufficient  in  order  to  find  Pure 
and  Syntax  an  integrated  enterprise.'" 

Another  case  which  illustrates  the  integrated  enterprise  theory  is  Stockett  v.  Tolin.'^ 
Stockett  sued  her  employer,  Tolin  and  three  closely  held  companies,  Umelite  Studios,  Inc., 
Directors  Production  Company,  and  Limelite  Video.  Inc.  (all  owi»ed  by  Tolin),  for  sexual 
harassment.    Tolin  conceded  that  Limelite  Video  was  an  employer  under  Title  VII,  but  that  the 

other  defendant  companies  were  not  because  they  did  not  satisfy  Title  VII's  jurisdictional 
requirements.  However,  the  U.S.  District  Court  for  the  Southern  District  of  Florida  concluded 
that  the  corporations  were  sufficiently  integrated  to  be  considered  one  employer.  The  court, 
applying  the  integrated  enterprise  test,  found  that  defendant  companies  shared  management 
services,  such  as  check  writing,  shared  payroll  and  Insurance  programs,  and  prepared  mutual 
policy  manuals;  the  companies  had  common  officers  and  boards  of  directors;  a  single  entity  kept 
personnel  records,  a  penonnel  department  was  shared,  personnel  were  promoted  and  transferred 
between  defendant  companies,  and  the  same  person  made  employment  decisions  for  all  entities; 
and  Tolin  controlled  all  the  companies  and  served  as  an  officer  and  director  with  each  of  them."' 

Conclusion 

The  analysis  presented  above  indicates  that  the  existence  of  an  employment  relationship 
under  Title  VII  and  the  ADEA  is  often  difficult  to  determine.  No  one  test  or  counting  method 
is  uniformly  applied.     The  courts  have  recognized  that  there  is  a  remedial  intent  to  this 
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Irfislalion;  however,  the  breadth  of  coristruing  the  legislative  language  Is  narrowing.  In 
addition,  the  composition  of  our  labor  market  Is  changing,  further  blurring  any  clear 
demarcations  of  the  existence  of  an  employment  relationship.  Congressional  guidance  may  be 
in  order  to  clarify  and  give  life  to  the  remedial  purpose  of  this  antidiscrimination  legislation. 
Congress  may  want  to  expand  coverage  by  extending  the  deHnition  of  employee  to  independent 
contractors.  Additionally,  Congress  may  want  to  consider  codifying  the  economic  realities  test 
to  ensure  that  the  greatest  number  of  workers  are  provided  workplace  protections  against 
discrimination;  enacting  legislation  or  directing  the  promulgation  of  regulations  mandating  that 
when  counting  employees  it  should  be  based  on  the  number  of  employees  working  in  ■  given 
week,  rather  than  counting  the  employees  for  each  particular  day.  Nevertheless,  even  If  the 
tangible  legal  hurdles  to  initiating  a  cause  of  action  are  liberalized  for  people  to  qualify  as  an 
individual  of  a  protected  class,  a  psychological  barrier  will  still  exist,  because  although  it  is 
illegal,  employees  still  fear  retaliation  by  the  employer  for  filing  a  claim.  It  would  be 
particularly  difHcult  to  convince  contingent  worken  that  their  fear  of  retaliation  is  unfounded 
in  as  much  as  their  jobs  are  less  secure  than  a  permanent  worken. 

IV.       EMPLOYEE  RETIREMENT  INCOME  SECURITY  ACT 

The  Employee  Retirement  Income  Security  Act  of  1974"*  (ERISA)  was  enacted  to 
provide  a  'comprehensive  system  of  federal  law  to  regulate  the  operations  of  employee  benefit 
plans.**^  ERISA  can  be  distinguished  from  the  FLSA.  Title  vn,  and  the  ADEA  on  the  basis 
that  employers  voluntarily  place  themselves  under  ERISA,  whereas  the  other  statutes  set  a 
minimum  standard  to  be  followed.  'ERISA  does  not  require  employers  to  provide  pension 
plans;  the  obligation  to  do  so,  and  to  contribute  to  them,  springs  from  a  privately-made  contract 
embodied  in  a  plan  or  a  collective  bargaining  agreement.*'^  ERISA  can  be  divided  into  two 
components:  subchapter  I,  which  covers  reporting  and  disclosure,  participation  and  funding, 
as  well  as  flduciary  responst'bility;  and  subchapter  III,  establishes  a  system  to  protect  workers 
against  employers'  attempts  to  terminate  or  withdraw  from  employee  benefit  plans."*  Because 
ERISA  does  not  cover  every  worker,  Congress,  at  the  time  it  enacted  ERISA,  also  permitted  tax 

deductions  for  individual  retirement  accounts  (IRAs)  and  increased  the  maximum  deductible 
payments  for  self-employed  workers  under  'Keogh  plans."'" 

Pursuant  to  subchapter  I  of  ERISA,  the  term  'employer*  is  deHned  as  '.  .  .  any  person 
acting  directly  as  an  employer,  or  indirectly  in  the  interest  of  an  employer,  in  relation  to  an 
employee  benent  plan  .  .  .  .'**'  A  'person'  is  deOned  as  *. .  .  an  individual,  partnership,  joint 
venture,  corporation,  mutual  company.  Joint-stock  company,  trust,  estate,  unincorporated 
organization,  association,  or  employee  organization. '***  ERISA  contains  two  references  to 
'employer.'  The  first  appears  in  subchapter  I  of  the  Act,  which  is  the  definition  stated  above. 
The  second  reference  appears  in  subchapter  III  which  governs  withdrawal  liability,  but  provides 
no  definition.  The  definition  that  appears  in  subchapter  I  is  specifically  limited  to  Title  I  of  the 
Act  and  does  not  atitomatically  apply  to  other  subchapters  unless  specifically  incorporated  by 
reference.  In  Nachman  Corp.  v.  Pension  Benefit  Guaranty  Corp..'"  the  U.S.  Supreme  Court 
held  that  the  terms  defined  in  Title  I  of  ERISA  "are  not  necessarily  applicable  to  Title  IV 
(subchapter  III],  because  they  are  limited  by  the  introductory  phrase.  For  purposes  of  this  title 

■  IM 

In  1980,  ERI.'JA  was  amended  by  the  Multiemployer  Pension  Plan  Amendment  Act  of 
1980  (MPPAA)."'  Multiemployer  plans  have  developed  in  industries  that  require  frequent  job 
changes,  such  as  longshoring,  'where  workers  change  employers  form  day  to  day  or  week  to 
week.""*  "Collective  bargaining  agreements  with  multiple  employen  are  particularly 
appropriate  in  such  industries  because  of  the  pension  protection  provided  by  the  pooled  funds 
of  many  employers.""  In  1980,  Congress  became  concerned  about  the  financial  stability  of 
some  multiemployer  plans  and  enacted  the  MPPAA.  Section  1381(a)  of  the  Act  slates  that:  'If 
an  employer  withdraws  from  a  multiemployer  plan  in  a  complete  withdrawal  or  a  partial 
withdrawal,  then  the  employer  is  liable  to  the  plan  in  the  amount  determined  ...  to  be  the 
withdrawal  liability.'"'  Complete  withdrawal  from  a  multiemployer  plan  occurs  'when  an 
employer  either  permanently  ceases  to  have  an  obligation  to  contribute  under  the  plan  or 
permanently  ceases  all  operations  covered  under  the  plan.  .  .  .'* 

Previously,  this  analysis  presented  a  discussion  of  the  interpretation  of  "employee"  under 
ERISA  in  its  consideration  of  "employee'  under  the  explanation  of  the  application  of  the 
common  law  agency  test  in  regard  to  Title  VII  and  the  ADEA.  To  reiterate,  the  U.S.  Supreme 
Court  held  in  Nationwide  Mutual  Insttrance  Comnanv  v.  Darden.'*'  that  the  proper  test  to  use 
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when  determJning  who  is  m  employee  for  purposes  of  ERISA  b  the  common  law  ifcncy  test 
outlined  on  pages  22-24  of  this  analysis. 

An  ERISA  case  illustrating  the  Supreme  Court's  holding  In  Darden  is  Roth  v.  American 
Hospital  Supply  Corporation.'*'  From  1967  to  1983,  plaintiff.  Roth,  was  President  and  general 
manager  of  Precision  Plastics  Corporation,  which,  In  1981,  became  a  wholly  owned  subsidiary, 
first  of  American  Agronomics  Corporation  and  later  of  Hospital  Supply.  "^^  In  1981 ,  Roth  signed 
a  contract  with  Agronomics  to  continue  to  serve  In  the  same  capacity.  The  contract  provided 
employment  benents  including  an  employee  stock  ownership  plan  (ESOP)  membenhip  to  Roth. 
Evenloally,  Hospital  Supply  expressed  i  desire  to  purchase  Precision  from  Agronomics. 
Hospital  Supply  indicated  a  desire  to  maintain  Roth,  but  It  paid  its  managerial  employees 
tignincantly  less  than  what  Roth's  contract  promised.  In  order  to  make  the  sale,  Agronomics 
agreed  to  continue  to  pay  Roth  at  the  slated  salary  and  that  he  would  become  a  "loaned  employee 
to  Hospital  Supply."'"  However,  the  agreement  expressly  stated  that  Roth  was  an  employee  of 
Agronomics  only,  and  not  an  employee  of  Precision  or  Hospital  Supply.  In  1985  his  services 
were  terminated  and  Agronomics  continued  to  pay  him  through  mid- 1986.  Roth  brought  an 
ERISA  suit  against  Hospital  Supply  to  recover  his  pension  beneOts.  Hospital  Supply  argued  for 
dismissal  of  the  suit  claiming  that  Roth  was  not  an  employee  entitled  to  recovery  under  ERISA. 
The  U.S.  Court  of  Appeals  for  the  Tenth  Circuit  agreed  with  Hospital  Supply.  In  its  analysis, 
the  court  looked  to  the  Supreme  Court's  decision  in  Darden  for  guidance  and  found  that, 
assessing  Roth's  employment  relationship  as  a  whole,  Roth  was  someone's  employee.  Just  not 
Hospital  Supply's.    Roth  was  found  to  be  an  employee  of  Agronomics. 

Another  issue  that  the  courts  have  had  to  consider  when  determining  "employee"  status 
Is  the  ease  of  a  sole  shareholder  of  a  company  contending  he  Is  an  employee  for  purposes  of 
ERISA.  In  K watcher  v.  Massachusetts  Employee  Pension  Fund.'**  plaintiff,  Kwatcher  began 
working  as  a  window  washer  In  1934.  Eventually,  he  took  over  a  small  corporation,  Astor 
Window  Geaning,  as  the  sole  shareholder  and  chief  officer.  Throughout.  Kwatcher  belonged 
to  Local  254  of  the  Service  Employees  International  Union  (SEIU)  as  well  as  the  Maintenance 
Contractors  of  New  England  (MCNE).'"  In  1973,  the  SEIU  and  MCNE  executed  a  trust 
agreement  creating  the  Massachusetts  Service  Employees  Pension  Fund.  K watcher's  company 
made  contribution's  to  the  Fund  on  his  account.  In  the  successor  contract  of  1981,  Astor  agreed 
to  contribute  to  the  Fund  on  behalf  of  his  eligible  employees.  When  Kwatcher  retired  he. 
requested  his  pension  benefits  from  the  Fund.  The  Fund  refused  to  make  any  pension  payments 
to  Kwatcher,  contending  that  he  was  an  employer,  and  therefore,  ineligible  to  receive  benefits 
under  ERISA.  Kwatcher  argued  that  he  was  not  an  employer  under  ERISA,  and  that  even  if  he 
were,  that  he  was  still  entitled  to  payment  for  benefits  that  accrued  to  him  before  he  purchased 
Astor.    Persons  in  similar  situations  are  referred  to  as  "dual  status*  Individuals."* 

The  issue  before  U.S.  Court  of  Appeals  for  the  First  CircuiJ  was  whether  ERISA 
■permits  a  sole  shareholder  who  is  employed  by  the  corporation  he  owns  to  participate  In  an 
ERISA-regulated  pension  plan.""^  In  order  to  recover  benefits,  Kwatcher  had  to  be  considered 
a  participant  under  the  Act.   Pursuant  to  ERISA,  a  "participant"  is  defined  as: 

. . .  any  employee  or  former  employee  of  an  employer,  or  any  member  or  former 
member  of  an  employee  organiration  who  is  or  may  become  eligible  to  receive 
a  benefit  of  any  type  from  an  employee  benefit  plan  which  coven  employees  of 
such  employer  or  members  of  such  organization,  or  whose  beneficiaries  may  be 
eligible  to  receive  any  such  benefit. '** 

The  terms  "employee"  and  "employer"  under  ERISA  are  "plainly  meant  to  be  separate 
animals."*^  The  Court  decided  that  Kwatcher  was  an  employer  because  by  maWng  contributions 
to  a  pension  fund,  he  acted  "in  the  interest  of  an  employer,  in  relation  to  an  employee  benefit 
plan."**  The  Court  also  applied  the  "economic  realities"  test  to  find  Kwatcher  was  an 
employer.  It  did  so  to  promote  the  anti-inurement  policy  of  ERISA,  which  Congressional  intent 
Is  to  thwart  any  opportunity  employers  may  have  to  loot,  misuse,  or  exploit  the  funds  of  a 
pension  reserve.  The  provision  states:  "...  the  assets  of  a  plan  shall  never  inure  to  the  benefit 
of  any  employer  and  shall  be  held  for  the  exclusive  purposes  of  providing  benefits  to  participants 
in  the  plan  and  their  beneficiaries. ""'  Moreover.  ERISA  regulations  prohibit  a  sole  shareholder 
from  being  considered  an  employee,  stating  that:  "An  individual  and  his  or  her  spouse  shall  not 
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be  deemed  to  be  employees  with  respect  to  a  trade  or  a  business,  whether  irKorporated  or 
unincorporated,  which  is  wholly  owned  by  the  individual  or  by  the  individual  or  his  or  her 
spouse.  .  .  ."*" 

Delinquent  Contributions 

An  employer  can  be  subject  to  personal  liability  under  ERISA  for  delinquent 
contributions  owed  to  the  trust.  A  cause  of  action  for  delinquent  contributions  is  found  under 
Title  I  of  ERISA,  in  which  the  term  'employer*  is  deHned.  In  Gambino  v.  Index  Sales 
Corporation.^  Gambino,  a  trustee  of  the  Graphic  Arts  Industry  Joint  Pension  Trust,  sued  Index 
Sales  Corporation  and  its  President,  Donald  Keenan  for  unpaid  and  delinquent  contributions  to 
the  trust.  The  Issue  before  the  U.S.  District  Court  for  the  Northern  District  of  Illinois  wis 
whether  Keenan  could  be  held  personally  liable  for  the  delinquent  contributions.  Pursuant  to  the 
collective  bargaining  agreement  which  established  the  trust,  each  employer  was  bound  to  make 
periodic  payments.  Keenan  argued  that  he  was  not  the  employer,  but  rather  that  Index  was 
solely  responsible  because  it  was  signatory  to  the  agreement. 

In  its  examination,  the  court  recognized  a  parallel  between  the  deflnition  of  'employer* 
and  "person"  tmder  ERISA  and  the  FLSA.  The  court  then  discussed  the  expansive 
interpretations  the  same  terms  have  been  accorded  under  the  FLSA.  Keenan  was  found  to  be 
jointly  and  severally  liable  along  with  Index.  The  court  analogized  that  because  the  FLSA  has 
allowed  that  a  "corporate  ofricer(s]  with  operational  control  over  a  corporation  is  an  employer 
along  with  the  corporation,  jointly  and  severally  liable,"'^  such  liability  should  also  be  extended 
under  ERISA  to  directors  and  ofHcers  with  such  control.  Considering  the  public  policy 
enunciated  in  the  FLSA,  to  adopt  a  broad  brush  when  making  these  determinations,  the  court 
held  that  "...  responsible  jurisprudence  calls  for  giving  the  same  language  the  same  meaning 
tinder  ERISA. "» 

However,  the  U.S.  Court  of  Appeals  for  the  D.C.  Circuit  has  held  otherwise.  In 
International  Brotherhood  of  Painters  and  Allied  Trades  Union  v.  Kracher.  Inc.."*  District 
Council  No.  21  of  the  International  Brotherhood  of  Painters  and  Allied  Trades  (IBPAT)  sued 
George  Kracher,  Inc.  and  George  Kracher,  in  his  capacity  as  Chief  Executive  OfTicer  and 
principal  shareholder  of  the  corporation,  for  delinquent  payments  to  IBPAT's  pension  fund.  The 
corporation  and  IBPAT  were  parties  to  a  collective  bargaining  agreement  which  required 
monthly  contributions  to  the  pension  funds.  When  Kracher,  Inc.  became  delinquent  on  the 
contributions,  IBPAT,  asserted  that  Kracher  should  be  jointly  and  severally  liable  along  with  the 
corporation.  The  Fund  contended  that  Kracher  Is  an  'employer'  pursuant  to  ERISA  and  that 
It  was  Congress'  Intent  to  extend  liability  to  corporate  officers.  Moreover,  the  Fund  urged  the 
Court  to  adopt  the  "economic  realities'  test  enunciated  in  the  FLSA  when  making  its 
determination  because  of  the  deHnitional  similarities  of  the  statutes.*"  The  court  rejected  the 
Fund's  arguments  for  two  reasons.  The  D.C.  Circuit  explained  that:  first,  '  .  .  .  there  is  no 
indication  that  Congress  intended  to  incorporate  FLSA  case  law  into  ERISA's  definition  of 
employer,""*  and  second,  because  of  the  significant  difference  between  the  operation  of  ERISA 
and  the  FLSA  required  a  different  approach."*  The  D.C.  Circuit  refused  to  extend  liability  to 
Kracher,  explaining  that  the  liability  created  by  Section  515  of  ERISA  falls  solely  upon  an 
"'employer  .  .  .  obligated  to  make  the  contributions. *""•  and  that  only  the  corporate  signatory 

to  the  agreement  fits  within  the  parameters  of  Section  SIS.*" 

Similariy.  In  golomon  v.  R.E.K.  Dress.*"  the  U.S.  District  Court  for  the  Southern 
District  of  New  York  refused  to  extend  liability  for  delinquent  contributions  to  a  corporate 
officer  and  sole  shareholder  under  ERISA.  In  Solomon,  trustees  for  the  I.L.G.W.U.  National 
Retirement  Fund  and  others  brought  suit  against  R.E.K.  Dress,  Inc.  and  its  sole  shareholder  and 
principal  officer,  Richard  Kirshy,  claiming  that  Kirshy  and  his  company  were  jointly  and 
severally  liable  for  failure  to  make  contribution  payments  to  its  ERISA  plans.  In  its  decision, 
the  court  reasoned  that  there  was  nothing  in  the  legislative  history  of  the  Act  which  demonstrated 
that  Congress  "intended  to  expose  corporate  officers  to  liability  for  their  employers'  violation 
of  ERISA.'*"  The  court  refuted  the  trustees'  analogy  to  the  FLSA's  'economic  realities*  test 
because  'economic  realities  do  not  generally  render  corporate  shareholders  liable  for  the  debt 
of  a  corporation,'"*  and  the  suiute  in  question,  was  ERISA,  not  the  FLSA.  Instead,  the  court 
held  that  Congressional  intent  was  to  leave  the  question  of  shareholder  liability  to  state  law.*'* 
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Withdrawal  Ltahitity 

Much  of  the  litigation  surrounding  the  deHnition  of  the  term  'employer"  for  purposes  of 
withdrawal  liability  involves  whether  the  dermilion  of  "employer*  under  subchapter  I  applies  to 
the  MPPAA's  term  of  'employer*  under  subchapter  III  of  ERISA.  In  Korea  Shipping  Corp.  v. 
New  York  Shipning  As^icviation."*  the  issue  before  the  U.S.  Court  of  Appeals  for  the  Second 
Circuit  was  whether  Korea  Shipping  and  Delta,  steamship  carriers  that  hired  stevedoring 
companies,  which,  in  turn  hired  longshoremen  to  service  their  carriers  in  the  Port  of  New  York, 
were  employers  pursuant  to  the  MPPA  A.  As  members  of  the  New  York  Shipping  Association, 
the  carriers  were  parties  to  the  master  collective  bargaining  contract  with  the  Longshoremen's 
onion,  as  well  as  a  local  New  York  labor  agreement,  the  General  Cargo  Agreement  (GCA).  The 
GCA  governed  the  terms  and  conditions  of  employment  In  the  Port  of  New  York  including 
pension  benefits."^  The  GCA  also  set  the  minimum  level  of  annual  contributions  that  were 
designed  to  ensure  that  there  would  be  adequate  funding  for  future  retirement  beneHts."' 
Eventually,  Korea  and  Delta  ceased  their  operations  in  the  Port  of  New  York  and  withdrew  from 
the  plan,  believing  that  they  were  not  liable  as  employen  under  the  MPPAA.  Rather,  they 
argued  that  the  stevedoring  companies  were  the  employers. 

In  deciding  whellicr  the  carriers  were  employers,  the  Second  Circuit  soundly  rejected  the 
adoption  of  a  common  law  defmition  for  employer  under  Title  II  because  *.  .  .  it  would 
eliminate  withdrawal  liability  for  such  a  significant  number  of  contributors  as  to  threaten  those 
plans'  flnancial  viability  and  potentially  make  them  victims  of  the  precise  threat  Congress  aimed 
to  shield  them  from  when  it  enacted  the  MPPAA.""*  In  assessing  the  Act's  legislative  history 
and  weighing  the  remedial  purpose  of  the  Act,  the  Second  Circuit  decided  that  the  proper 
deHnition  for  'employer*  is  "one  obliged  to  contribute  to  a  plan  for  the  beneHt  of  the  plan's 
participants."""  The  Second  Circuit  held  that  both  Korea  and  Delta  were  employen  because 
they  were  obliged  to  contribute  to  the  plan  because  they  were  parties  to  the  collective  bargaining 
agreements. 

Further,  In  Denrcreni  v.  Graf  Brothen  Leasing  Inc.."'  the  U.S.  Court  of  Appeals  for 
the  First  Circuit  held  thai  personal  liability  should  be  determined  by  applying  subchapter  I'l 
deHnition  of  employer.   Graf  Brothers  was  a  trucking  business  that  hit  rough  rinandal  times  In 

1981 .  Due  to  its  nnancial  problems,  Graf  Brothers  failed  to  make  payments  to  the  New  England 
Teamsten  and  Trucking  Industry  Pension  Fund,  to  which  it  had  made  contributions  since  1970. 
Eventually,  Graf  Brothers  sought  Chapter  II  bankruptcy  protection  with  the  effect  of 
withdrawing  the  company  from  the  pension  fund.  The  Pension  Fund  then  sought  to  recover  the 
balance  of  the  withdrawal  liability  from  F.  William  Graf,  who  owned  80  percent  of  the  stock 
of  the  company.  Graf  asserted  that  he  was  not  an  "employer"  because  there  was  not  enough 
evidence  to  pierce  the  corporate  veil.  The  Pension  Fund  argued  that  the  Cotirt  should  apply  the 
FLSA  "economic  realities*  test  because  Graf  maintained  "virtually  complete  control  of  the  day 
to  day  operations  of  Graf  Bros."*" 

In  its  analysis,  the  First  Circuit  accepted  the  Pension  Fund's  contention  that  the  definition 
of  employer  for  subchapter  I  should  apply  to  subchapter  III.  Because  Congress  amended  both 
subchapten  I  and  III  with  its  enactment  of  the  MPPAA,  its  silence  can  be  interpreted  to  mean 
that  it  "intended  to  leave  the  word  'employer'  alone,  allowing  It  to  take  its  meaning  from  the 
statute  that  [wa."i]  being  amended  ~  ERISA."™  However,  the  Court  refused  to  extend  personal 
liability  to  Graf  because  that  would  defeat  the  Congressional  Intent  of  ERISA  In  that  the  MPPAA 
does  not  indicate  any  intention  to  treat  corporate  debts  for  withdrawal  liability  different  from  any 
other  corporate  debts."* 

The  courts  have  reasoned  that  extending  withdrawal  liability  to  corporate  directors, 
officen.  and  majority  shareholders  defeats  the  purpose  of  the  MPPAA,  explaining  that  such 
liability  would  discourage  them  from  directing  their  business  from  contributing  to  multiemployer 
pension  plans."* 

Conclusion 

Clearly,  from  the  above  discussion,  employee  benefits  do  not  acenie  to  contingent 
workers.  The  U.S.  Supreme  Court  has  declared  that  for  purposes  of  ERISA,  the  term 
"employee*  must  be  analyzed  by  the  common  law  agency  test,  making  it  difficult  for  many 
employees  to  fit  within  the  definition.  However,  the  entire  idea  of  an  employer-sponsored 
benefit  or  pension  plan  envisions  a  long-term  employment  relationship  between  an  employer  and 


40 

»n  employee  because  of  the  vcjiinf  provisions  of  most  plans  md  the  length  of  collective 
bargaining  agreements.  Nevertheless,  employees  who  work  short-term  assignments,  at  several 
different  jobs,  for  various  entities,  are  not  provided  the  opportunity  to  accrue  those  benefits 
because  they  probably  will  not  become  a  long-term  employees.  Self-employed  independent 
contractors  do  have  the  option  of  starting  Keogh  plans  or  investing  in  IRAs.  But  for  the  low- 
wage,  less  sophisticated  short-term,  temporary  workers,  those  options  are  not  always  viable. 
The  solution  here  is  not  changing  the  definition  of  a  term  in  a  statute.  The  question  is  what 
options  can  be  created  to  provide  these  marginalized  worken  with  some  kind  of  pension 
security. 

V.        TTIE  OCCUPATIONAL  SAFETY  AND  HEALTH  ACT 

Congress  enacted  the  Occupational  Safety  and  Health  Act"*  (OSHA)  in  1970  with  the 
Intent  to  provide  '.  .  .  so  far  as  possible  every  working  man  and  woman  in  the  Nation  safe  and 
healthful  working  conditions.'"'   The  foots  of  the  legislation  is  the  prevention  of  death  and 

disability  In  the  workplace  by  encouraging  employen  and  employees  to  become  aware  of  and 
warn  against  possible  hazards.™  Thus,  OSHA  imposes  on  the  employer  the  duty  to  'furnish 
to  each  of  his  employees  a  place  of  employment  which  is  free  from  recognized  hazards  that  art 
causing  or  likely  to  cause  death  or  serious  physical  harm  to  his  employees.  '"*  Employees  have 
the  duty  to  'comply  with  occupational  safety  and  health  standards  and  all  rules,  regulations,  and 
orders.'""  in  order  for  OSHA  liability  to  be  found,  an  employment  relationship  must  be 
established. 

For  purposes  of  the  Act,  the  term  'employer'  is  defined  as  'a  person  engaged  in  a 
business  affecting  commerce  who  has  employees  .  .  .'"'  The  term  'person'  means  'one  or 
more  individuals,  partnerships,  associations,  corporations,  business  trusts,  legal  representatives, 
or  any  organized  group  of  persons.'"*  An  'employee,'  punuant  to  OSHA,  is  defined  as  'an 
employee  of  an  employer  who  is  employed  in  a  business  of  his  employer  which  affects 
commerce.'"' 

Brennan  v.  Oilles  &.  Cotting.  Inc.."*  Is  the  seminal  case  regarding  which  test  to  apply 
in  analyzing  the  existence  of  an  employment  relationship  pursuant  to  OSHA.  In  CjUss,  the 
matter  before  the  U.S.  Court  of  Appeals  for  the  Fourth  Circuit  was  whether  a  general  contractor 
should  be  considered  a  joint  employer,  along  with  one  of  its  subcontractors,  in  deciding  the 
liability  for  the  death  of  two  workers  on  a  job  site.  Gilles  was  the  general  contractor  for  a 
construction  project  and  Southern  Plate  Class  was  a  subcontractor.  Two  of  Southern's 
employees  died  following  the  collapse  of  a  scaffold.  As  a  general  contractor,  Oilles' 
responsibilities  included  overall  safety  and  accident  prevention  on  the  project  site."*  The 
defective  scaffolding  was  built  by  Southern  which  u.sed  the  scaffolding  exclusively.  After  the 
accident,  OSHA  investigntors  reviewed  the  scene  and  determined  that  there  had  been  a  violation 
for  which  Gillcs  was  held  to  be  responsible.  An  Administrative  Law  Judge  (AU)  concurred  with 
the  OSHA  investigator's  conclusion.  On  appeal,  the  Occupational  Safety  and  Health  Review 
Commission  (OSHRQ  reviewed  the  case  and  reversed  the  AU's  finding,  that  Gilles  was  not 
responsible  for  safety  violations  hazardous  to  Southern's  workers  because  Gilles,  as  the  general 
contractor,  was  not  an  "employer'  of  the  subcontractor's  workers.'"*  The  Secretary  of  Labor 
appealed  the  OSHRC's  decision  to  the  Fourth  Circuit. 

Upon  adjudication,  the  Fourth  Circuit  found  very  little  guidance  from  OSHA's  definitions 
of  'employer*  and  'employee,'  and  specifically  rejected  any  reliance  on  common  law  in  the 
determination  of  the  existence  of  an  employment  relationship.  The  court  reasoned  that  the 
evolution  of  the  common  law  definition  of  'employer*  had  been  decided  primarily  in  the  context 
of  tort  law  which  is  inapplicable  In  an  OSHA  situation."'  Additionally,  the  court  noted  that 
reliance  on  the  common  law  would  be  unsuitable  because  the  'states  differ  on  the  scope  of  the 
term  employer  in  variotis  situations,  and  thus  there  is  no  uniform  nationwide  definition. *"• 
Rather,  the  court  held  that  the  *economic  realities*  test  developed  under  the  FLSA  was 
applicable  because  it  provides  a  uniform  approach  to  interpreting  OSHA  cases  and  effectuates 
the  remedial  purposes  of  the  OSHA  statute  by  providing  a  liberal  intcrprcUtion  of  the 
employment  relationship.  In  its  conclusion,  the  court  deferred  to  the  decision  of  the  OSHRC 
because  it  had  been  intimately  familiar  with  the  "economic  realities  .  .  .  lof]  the  working 
relationships  between  general  coniracton  and  subcontractor's  workmen.'"* 

The  "economic  realities"  test,  enunciated  in  Gilles.  was  honed  by  the  OSHRC  in  Griffin 
&  Brand  of  McAllen.  Inc.**°   Griffin  &  Brand  cultivated,  harvested  and  nurketed  fruiU  and 
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vegetables.  OrifTin  &  Brand  hired  crew  leaden  to  tssemble  teams  of  fnlgranl  farmworken  to 
pJck  Its  harvests,  noric  of  whom  appeared  on  Its  payroll.  During  the  harvest  of  1975.  Griffin 
it  Brand  were  charged  with  two  violations  of  OSHA:  failing  to  comply  with  the  safety  and 
health  posting  requirements  and  failing  to  provide  proper  housing  to  the  migrants.**'  The  issue 
before  the  OSHRC  In  this  case  was  whether  Griffin  &  Brand  was  the  statutory  employer. 
Griffin  &  Brand  contested  that  the  crew  leader,  rather  than  It  was  the  employer  of  the 
farmworkers.  TTie  OSHRC  applied  the  'economic  realities*  test  outlined  In  Gllles.  It  stated 
that  there  wa.«  no  single  criterion  to  apply  when  making  Its  decision,  but  that  the  following 
fttitan  would  provide  aome  guidance: 

(1)  whom  do  the  workers  consider  their  employer; 

(2)  who  pays  the  workers*  wages; 

(3)  who  has  the  responsibility  to  control  the  workers; 

(4)  does  the  alleged  employer  have  the  power  to  control  the  worker; 

(5)  does  the  alleged  employer  have  the  power  to  hire,  fire,  or  modify  the 
employment  condition  of  workers; 

(6)  does  the  worken'  ability  to  iiKrease  their  income  depend  on  efTiciency 
rather  than  initiative,  judgment  and  foresight;  and 

(7)  how  are  the  worken'  wages  established.*" 

In  its  analysis,  the  OSHRC  said  that  no  employment  relationship  existed  between  Oriffin  & 
Brand  and  the  crew  leader,  t>ecause  the  crew  leader  was  an  independent  contractor.  However, 
the  OSHRC  remanded  the  case  to  consider  the  facts  concerning  the  relationship  between  Orinin 
and  Brand  and  the  migrant  farmworken,  stating  that  while  the  crew  leader  'retained  all  the 
rights  typically  possessed  by  and  employer/independent  contractor,  (Orifnn  &  Brand]  effectively 
controlled  the  exercise  of  those  rights."*" 

Another  case  that  demonstrates  the  use  of  the  'economic  realities'  test  under  OSHA  Is 
Frohlick  Crane  Service.  Inc.  v.  Occuoational  Health  A  Safetv  Review  Commission.***  In 
Frohlick.  the  U.S.  Court  of  Appeals  for  the  Tenth  Circuit  considered  whether  the  OSHRC  had 
decided  correctly  that  Frohlick  was  guilty  of  a  serious  violation  of  OSHA.  Frohlick  was  in  the 
business  of  leasing  heavy  cranes.  Whenever  the  company  leased  a  crane,  it  always  sent  along 
an  operator  who  knew  how  to  ose  the  crane  properly.  A  clause  in  the  lease  provided  that  the 
leased  equipment  and  its  operator  were  'under  Lessee's  exclusive  jurisdiction,  supervision,  and 
ct>ntrol."**'  In  essence,  Frohlick  tried  to  ctMilract-out  any  potential  liability.  In  the  instant  case, 
U.S.  Elevator  Company  leased  a  crane  and  an  operator  from  Frohlick,  As  a  result  of  the  crane 
operator's  negligence,  a  worker  on  the  job  site  was  electrocuted.  OSHA  cited  Frohlick  for  a 
serious  violation;  however,  Frohlick  argued  that  he  was  not  an  employer  subject  to  liability. 
The  Tenth  Circuit  disavowed  Frohlick's  claim.  Assessing  the  economic  realities  of  the  situation, 
the  court  determined  that  no  one  other  than  Frohlick  could  have  been  the  employer  of  the  crane 
operator  because  he  was  the  only  person  who  knew  how  to  operate  the  crane  and  no  one  of  the 
Elevator  Company  exercised  any  control  over  him.  Additionally,  the  Court  held  that  the 
language  in  the  lease  did  not  have  the  effect  of  shifting  liability  to  the  Elevator  Company  because 
'lajny  private  agreement  of  this  sort  between  the  parties  cannot  control  the  statute.'*** 

One  of  the  most  difficult  tasks  when  interpreting  OSHA  is  assessing  liability  in  a 

multiemployer  situation.  The  multiemployer  issue  arises,  most  commonly,  in  the  construction 
industry  where  it  is  the  norm  to  have  a  general  contractor  and  several  subconlracton.  As  a 
general  rule,  a  general  contractor  will  not  be  liable  for  an  OSHA  violation  unless  one  of  its 
employees  Is  exposed  to  an  OSHA  hazard.  Brennan  v.  Oilles  &  Cotting.  Inc.**^  and  Southeast 
Contraclon.  Inc.  v.  Dunlop^  are  cases  that  have  refused  to  extend  liability  to  geiKral 
contracton  for  violations  at  the  work  site  Involving  only  employees  of  subcontracton.  As 
discussed  above,  the  court  In  Gllles  applied  the  economic  realities  test  to  determine  whether  the 
general  contractor  was  an  employer  upon  whom  liability  could  be  placed.  However,  the  Gilles 
court  deferred  to  the  OSHRC's  decision  in  the  case  because  the  Commission  was  Intimately 
tware  of  the  economic  realities  of  the  situation.  Further,  in  Pore  Wrecking  Company.***  the 
OSHRC  refused  to  hold  a  general  contractor  liable  for  a  non-serious  OSHA  violation  because 
the  injured  worker  was  an  employee  of  a  subcontractor  and  the  general  contractor  did  not 
exercise  any  control  over  the  worker.**  Again,  in  Humphreys  &  Harding.  Inc..*^'  the  OSHRC 
failed  to  extend  liability  to  a  general  contractor  because  an  employment  relationship  had  not  been 
established  between  the  employees  exposed  to  the  hazard  and  the  general  contractor.*"  The 
general  contractor,  a  construction  manager,  contracted  with  the  subcontracton  that  It  would  be 
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responsible  for  the  placement  of  guardraih  on  the  rile;  however,  an  Inspection  revealed  thai 
lome  guardrails  were  not  in  place.  The  Commission  dismissed  the  violatiotu  against  the  general 
contractor. 

Over  time,  the  liability  of  general  contractors  has  been  expanded.  In  Grossman  Steel  A 
Altftn'PUm  CprpgrBtipq."'  the  OSHRC  considered  whether  a  subcontractor  could  be  held  liable 
for  the  exposure  of  Its  employees  to  a  hazard  despite  the  fact  that  the  subcontractor  did  not 
create  or  control  the  hazard.  In  Its  discussion,  the  OSHRC,  stated  that  general  contractors  have 
the  duty  to  assure  that  other  contractors  are  in  compliance  with  OSHA.  Moreover,  it  found  that 
general  contractors  are  'well  situated  to  obuin  abatement  of  hazards,  either  through  its  own 
resources  or  through  its  supervisory  role  with  respect  to  other  contractors."***  Furthermore,  in 
diaum,  the  OSHRC  extended  responsibility  to  general  contractors  for  violations  "It  could 
reasonably  have  been  expected  to  prevent  or  abate  by  reason  of  its  supervisory  capacity.""* 

The  U.S.  Court  of  Appeals  for  the  Eight  Circuit  adopted  this  standard  in  MarshaO  v. 
Knutson  Constrwrtion  Co.."*  where  the  issue  before  the  court  was  to  determine  whether 
Knatson,  a  general  contractor  committed  a  serious  violation  of  OSHA  when  a  scaffold  used  by 
one  of  its  subcontracton  failed  to  comply  with  the  relevant  safety  standards.  Flower  City 
Arehilectural  Metals,  a  subcontractor  on  Rnutson's  construction  site,  hired  another 
subcontractor,  Allstate  Steel  Erection,  to  perform  work  on  scaffolding.  The  scaffbld  collapsed, 
injuring  four  Allstate  employees.  Knutson  was  cited  for  the  violations.  The  Eighth  Circuit, 
citing  Grossman,  held  that  Knutson  had  a  duty  to  assure  that  the  other  contractors  were  fuiniling 
their  safety  obligations,  and  to  abate  any  hazards  that  it  found.  In  determining  if  a  general 
contractor  has  violated  its  duty  under  section  6S4(a)(2)  of  OSHA  in  regard  to  safety  standard 
violations  of  its  subcontractors,  the  Court  applied  the  following  facton: 

(1)  degree  of  supervisory  capacity, 

(2)  nature  of  the  safety  standard  violation,  and 

(3)  nature  and  extent  of  the  precautionary  measures  taken.*" 

Concluding  its  analysis,  the  court  afTinned  the  OSHRC's  decision  that  Knutson  was  not  liable 
for  the  serious  violations  bccniise  it  had  been  diligent  in  making  inspections  of  the  site. 

The  courts  and  the  OSHRC  have  also  considered  the  matter  of  subcontractor  liability,  but 
are  split  on  the  issue  of  when  a  suhcpntraclor  is  liahle  to  its  employees  for  a  hazard  It  did  not 
create  or  control.  In  R  H.BKIlPnJriyDnaiX."*  the  OSHRC  decided  that  exposure  of  a 
subcontractor's  employees  to  a  ha7nrd  violated  OSHA,  despite  the  fact  that  the  subcontractor  did 
not  create  or  control  the  violativT  conditions.  R.H.  Bishop  was  a  healing  and  plumbing 
subcontractor  building  a  dormitory  in  Illinois.  An  OSHA  inspector  visited  the  site  and  found 
the  non-serious  violation  of  unpuarded  lightbiilbs.  All  employees,  not  just  Bishop's,  were 
exposed  to  the  same  conditions.  Bishop  argued  that  another  subcontractor  had  been  responsible 
for  temporary  lighting  on  the  site.  Nevertheless,  the  OSHRC  refused  to  accept  the  defense  that 
others  had  created  and  controlled  the  harard,  and  found  Bishop  to  be  liable  because  Section 
(.^)(a>(2)  of  the  Act  mandates  emplo)-cr  compliance  with  safety  and  health  standards  promulgated 
by  the  Dqwrtment  of  l.abor.^* 

Convetsriy.  the  federal  coiirts  have  fashioned  a  different  approach  to  the  Issue  of 
subcontractor  liability.  The  U.S.  Cottrt  of  Ap|»cals  for  the  Seventh  Circuit  confronted  llie 
question  of  subcontractor  liability  in  Anning-John<on  Co.  v.  Occtinational  Safety  and  Health 
Review  rommi^'iiot^.'*"  Wright  Construction  Company,  the  general  contractor,  hired  Anning- 
Johnwn  at  a  suhcontractor  on  a  contlmction  site  to  install  rireproofing.  When  an  OSHA 
inspector  arrived  on  the  job  site,  he  found  that  some  guardrails  had  not  been  put  in  place  and 
that  opening*  in  the  floor  had  not  been  not  covered  and  assessed  a  few  *non-scrious  violations' 
against  Anning  Johnson.  Anning-John^on  conic!«ied  the  citations  on  the  grounds  that  it  did  not 
create  nor  did  it  control  the  harjirds.  The  Seventh  Circuit  consulted  the  legislative  history  of  the 
Act  for  guid?»ire.  Spccincally.  it  looked  to  roiigrcs*'  go.il  of  trying  to  strike  a  balance  to  have 
a  healthy  woikforcc  wilhotit  exerting  undue  influence  in  Industry.  The  court  concluded  that 
Congress  did  not  intend  to  adopt  a  broad  mandatory  ruling  that  all  employees  subject  to  exposure 
would  restilt  In  employer  liahllily.**'  The  eotirt  held  thai  because  the  suhcontractor  did  not 
create  or  control  the  violation .  that  he  could  not  be  held  rctpontihic,  even  thouph  Its  employees 
were  exposed  to  the  harard.  However,  the  court  found  that  the  stibcontractor  did  have  a  duty 
to  exert  reasonable  cffortt  to  protect  their  own  employees  from  the  safely  standard  violations  of 
others.**'   Tlie  court  spccincally  limited  liability  to  only  "non-serious"  violations. 
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Similarly,  in  Electric  Smith.  Inc.  v.  Serrrtary  ^(Jj^h^^^  a  subcotHractor.  Electric 
Smith,  wa^  cited  for  four  OSIIA  violations  on  a  multi-employer  construction  site.  Electric  Smith 
contended  that  it  should  not  he  held  liable  for  the  violations  because  it  did  not  create  or  control 
•he  harards  and  that  it  had  taken  reasonable  measures  to  protect  its  employees.  The  U.S.  Court 
of  Apprals  for  the  Ninth  Circuit  agreed  with  Electric  Smith  citing  the  rule  developed  In  the 
/^njiint: Johnson  ca^e.  Electric  Smith  demonstrated  that  it  had  sought  a  reasonable  and  realistic 
alternatives  to  compliance.*"  The  Court  found  that  Electric  Smith  made  a  number  of  complaints 
to  lite  general  contractor  about  the  hazards;  that  the  subcontractor  prevented  its  employees  from 
bring  around  the  hajardoiis  areas;  and  that  it  provided  a  physical  titemativc  means  of  protection 
at  the  location  where  the  employees  were  most  vulrterablc.**' 

In  cases  of  serious  violations,  OSFIA  imposes  criminal  liability.  In  order  for  criminal 
liability  to  be  found  a  person  must  be  considered  an  "employer"  under  OSHA.  In  U.S.  v. 
She^r,***  Shear  had  been  an  employee  of  ADC  Utilities  Services,  a  small  company  owned  by  iti 
President,  Frank  Wolfe,  and  his  mother.  Shear  was  the  company's  superintendent  and  was 
emppwcfcd  to  bind  ABC  contractually.  In  March  1987,  Shear  vns  the  supervisor  of  an  ABC 
CTTw  that  was  digging  a  ditch  In  order  to  lay  a  line  of  pipe.  Before  the  digging  commenced, 
Shear  had  been  informed  that  the  ground  upon  which  the  crew  was  digging  was  unstable  and 
soft,  but  Shear  decided  to  continue.  Because  of  the  instability  of  the  grmmd,  the  trench 
collapsed  and  a  worker  \vas  killed.  Shear  was  charged  and  convicted  of  willfully  failing  to  cease 
operation.  Shear  appealed  his  conviction  contending  he  wax  not  an  "employer*  pursuant  to 
OSIIA.  The  U.S.  Court  of  Appeals  for  the  Fifth  Circuit  agreed,  reasoning  that  it  was  not 
Cotigrcss'  intent  to  subject  employees  to  such  liability  under  OSHA.**'  The  court  indicated  that 
It  tried  to  extend  liability  to  Shear  by  analogizing  to  Title  VII  of  the  Civil  Rights  Act  of  1964, 
but  declined  to  do  so  because  OSIIA  and  Title  VII  have  different  definitions  of  employer.**  ' 
Title  VII  extends  liability  to  agents  of  employers  but  OSHA  does  not.  However,  in  Shsai.  «he 
court  held,  in  dicta,  that  it  wtnild  be  willing  to  assess  criminal  liability  against  a  director  or 
officer  of  a  company  (particularly  a  smaller  entity)  if  it  concluded  that  the  officer's  or  director's 
control  over  the  company  was  pcr\asivc.'*' 

The  U.S.  District  Court  for  the  District  of  New  Jersey  applied  the  diaa  enunciated  in 
S>mi  to  the  case  of  U.S.  v.  Cusacy.^"'  Cusack.  the  president  and  t  director  of  Quality  Steel 
which  was  a  closely  held  corporation  engaged  in  the  business  of  structural  steel  assembly,  and 
was  indicted  for  "knowingly  and  willfully  violating"  OSHA  safety  standards  which  lead  to  the 
death  of  Hugo  Castro.  Cusack  filed  a  motion  to  dismi.ss  his  Indictment  contending  tliat  he  was 
not  an  "employer"  subircl  to  criminal  liability  under  OSIIA.  The  court  refused  to  dismiss  the 
indictment,  holding  that  in  his  capacity  as  president  of  Quality  Steel,  Cusack  acted  as  an 
employer.    Tlie  court  found: 

Although  the  defendants  business  was  incorporated,  he  ran  it  as  a  sole 
proprietorship.  The  defendant  made  every  decision  for  the  company,  controlled 
its  fTx-ralions  and  had  unlimited  access  to  its  funds.  He  alone  hired  and  fired  its 
employees  and  decided  how  much  to  pay  them;  he  signed  Quality  Steel's 
employers'  paychecks;  he  established  his  own  py  and  changed  it  at  will;  he 
made  all  the  bids  for  jobs;  he  ordered  all  necessary  materials;  and  he  directed 
where,  when  and  how  worked  proceeded."' 

The  Court  agreed  with  the  Seventh  Circuit  in  Shear,  that  employees  should  not  be  held 
criminally  liable  under  O.^^HA;  hut  in  this  case,  the  court  determined,  howxver,  that  Cusack 
could  be  so  liable  because  he  was  not  an  employee,  but  functioned  as  an  enjployer."' 

When  it  was  enacted,  OSHA  was  considered  the  most  sweeping  labor  legislation  since 
passage  of  the  National  I  jbor  Relations  Act.  HowTver,  ha7.ardous  conditions  persist  at  work 
sites  across  the  country  for  a  number  of  reasons.  It  has  been  well  documented  that  there  are  not 
enough  OSHA  inspectors  to  find  all  the  hazards  that  exist.  One  could  also  argue  that  the 
requirement  to  establish  an  employment  relationship  between  the  creator  and  controller  of  the 
hazard  and  the  esposcd  worker  is  too  onerous  a  burden  in  light  of  the  remedial  purpose  of  the 
legislation.  Policymakers  may  want  to  consider  expressly  expanding  the  liability  of  general 
extractors  to  all  of  the  workers  of  a  job  site.  Further,  they  may  want  to  consider  extending 
liability  to  agents  of  employers. 
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VI.        I^()RKER  ADJUSTMENT  AND  REITIAINING  NOTinCATlON  ACT 

Ennclcd  in  I9R8,  the  Worker  AdjuMmcnt  and  Relraining  Notincation  Act"'  (WARN)  was 
intended  to  provide  fjtrthcr  protection  to  workers,  their  families,  and  communities  by 
"prohibiting  certain  employers  from  ordering  a  plant  closing  or  mass  layoff  until  60  days  notice 
of  the  layoff  is  given  to  the  employees  and/or  their  union.*"*  The  Act  provides,  In  relevant 
part: 

An  employer  shall  not  order  a  plant  closing  or  mass  layoff  until  the  end  of  a  60 
day  period  after  the  employer  serves  written  notice  of  such  an  order  — 

(1)  to  each  representative  of  the  affected  employees  as  of  the  time  of 
the  notice  or.  if  there  is  no  such  representative  at  that  time,  to  each  affected 
employee:  and 

(2)  lo  the  State  dislocated  worker  unit  ...  and  the  chief  elected 
ofHcinl  of  the  unit  of  locnl  government  within  which  such  closing  or  layoFT  is  to 
occur."* 

WARN  denncs  an  "employer*  as: 

any  business  enterprise  that  employs  - 

(A)  100  or  more  employees,  excluding  part  time  employees;  or 

(B)  100  or  more  employees  who  in  the  aggregate  work  at  least  4000 
hours  per  week  (exclusive  of  hours  of  overtime),"* 

The  Act  dcFmes  "affected  employees*  as  "employees  who  may  reasonably  be  expected  to 
experience  an  en»ploymcnt  loss  as  a  consequence  of  a  proposed  plant  closing  or  a  mass  lay-off 
by  their  employer.""'  Further,  it  dcnnes  "part-time  employee  as  "an  employee  who  Is  employed 
for  an  avciagc  of  fewer  than  20  hours  per  week  or  who  has  been  employed  for  fewer  than  6  of 
the  12  months  preceding  the  date  on  which  the  notice  is  required."*  Pursuant  to  the  Act,  a 
"plant  closing'  is  denned  as" 

Ihe  permanent  or  temporary  shutdown  of  a  single  site  of  employment,  or  one  or 
more  facilities  or  operating  units  within  a  single  site  of  employment.  If  the 
shutdown  rcstilts  in  an  employment  loss  dtiring  any  30-day  period  for  50  or  more 
employees  excluding  any  part  lime  employees.'" 

I$s«ies  of  litigation  under  WARN  ha\-e  varied.  Some  cases  deal  with  the  question  of  who  is  an 
employer  pursuant  to  the  statute,  others  have  dealt  with  the  status  of  laid  off  employees,  and  still 
others  have  considered  the  personal  liability  of  directors  and  officers  who  have  called  for  the 
plant  closings  or  mass  layoffs. 

The  question  before  the  U.S.  District  Court  for  the  District  of  Connecticut  in  LpctI  217 
potH  j<t  Rr<tanf7ln^  Employees  Union  v.  MHM  Inc..""  was  whether  a  management  company  that 
operated  a  hotel  for  its  owners  was  an  "employer"  pursuant  to  WARN.  The  plaintiffs  in  the  suit 
were  former  employees  of  the  Stimmit  Hotel  and  members  of  l>ocal  217.  The  defendants, 
KtllM.  was  a  mnn:»gemmt  company  that  was  hired  by  the  owners  of  the  Summit  Hotel, 
Iravelris  Indemnity  Company,  as  well  as  the  subsequent  owners  of  the  Summit,  CCELP  (a 
limited  paiinerthip  eompii^rd  of  imtiviUuals  and  a  real  e.Mate  Tirm).  MFIM's  contract  provided 
that  It  s^-a^  responsible  for  all  supervision,  operation,  administration  and  management  of  the 
hotel.  Including  collective  bargaining.  Eventually,  MUM  and  Local  217  became  sign.Morics  to 
a  collective  bargaining  agtccment.  When  Travelers  sold  the  Summit  to  CCELP,  MIIM  had  no 
involvement  in  the  transaction.  In  1989  and  1990,  the  hotel  confronted  especially  hard  financial 
limes.  On  July  30,  I«>90.  MIIM  met  with  llic  owners  of  the  hotel  and  it  was  decided  that  the 
hotel  would  be  clovd  down  on  October  7,  1990.  The  month  of  October  was  chosen  so  that  the 
employees  could  be  given  proper  notification.  However,  the  owners  changed  their  minds  and 
on  August  f>,  \9°0,  MMM  was  informed  that  the  hotel  would  be  closed  on  August  10,  1990."' 

Although  CCr.'.r  signed  an  aFrcemcut  with  MIIM  stating  that  they  would  be  responsible 
for  eoniininii<Mi  of  health  brncntn  for  its  employees,  the  owners  defaulted  because  a  petition  for 
involuntary  bankruptcy  was  filed  apainst  them,  llie  plaintiffs  sued  MUM  as  their  employer  for 
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failure  lo  nofify  Ihcm  of  the  closing,    -nic  coorl  found  Ihat  even  Ihouph  MUM  controlled  the 
daily  npcniliors  of  the  hold,  it  was  not  an  employer  under  WARN.   Looking  beyond  Uie  statute 
for  further  giiidnnce,  |lic  court  referred  lo  the  Deparlmcnl  of  Labors  regulations.   Spccincally 
the  court  reviewed  20  C.r.R.  (  6.19.3  which  sutes: 

Under  existing  legal  nilc^,  independent  contractors  and  .subsidiaries  which  tre 
wholly  or  parlinlly  o\vn«l  by  a  parent  company  are  treated  ns  separate  employers 
or  «*  part  of  Hie  parent  or  contracting  company  depending  upon  Hie  degree  of 
their  Independence  from  the  prent.  Some  of  the  factors  lo  be  considered  In 
maVing  tliis  delcrniinalion  are  (i)  common  ownership,  (ii)  common  directors 
•nd/or  ofricer^,  (iii)  dc  facto  exercise  of  control,  (iv)  unity  of  personnel  policies 
emanating  from  a  common  source,  and  (v)  the  dependency  of  operations.™ 

Even  ihoiigh  ihc  last  thrcf  factors  applied  to  Ml FM's  functioning  and  control  over  the  Summit, 
Ihe  company  could  not  be  the  employer  because  it  did  not  initiate  the  decision  to  close  the  hotel, 
nor  did  it  p»sscss  the  power  lo  keep  it  open.  The  plaintiffs  could  only  look  lo  the  ownen  of  the 
hotel  because  it  was  their  "...  decision  alone  which  triggered  plaintiffs*  rights  and  remedies 
under  WARN.""' 

In  CatPgntcn  District  Cotincil  of  New  fWeans  and  Vicinity  v.  Dillard  Deiwrtment 
SlCf?«Jn£*.'"  ••»€  former  employees  of  D.FI.  Holmes  Co.  Ltd.  (Holmes)  brought  a  class  action 
stiit  against  Holmes  and  Dillard  Department  Stores  (Dillard)  because  they  were  "involuntorily 
terminated  from  employment  between  May  8.  1989  and  August  9,  1989  as  a  result  of  the 
acquisition  of  Holmes  by  Dillard  and  who  did  not  receive  60  days  notice  of  said  termination  . 
.  ."^'  In  order  lo  solve  its  financial  difficulties.  Holmes  and  Dillard  entered  into  a  merger 
agrcrmeni  which  was  approved  by  Ihe  U.S.  Securities  and  Tlxchange  Commission  on  April  10, 
1989  and  became  effective  on  May  9,  1989.  Thereafter,  Dillard  dirccled  that  Initial  lay-off 
notices  siere  lo  be  issued  on  April  19,  1989.  ITie  notices,  which  were  sent  to  Holmes' 
Corporate  Planning  Division  and  its  warehouse  facilities,  stated  that  worken  it  those  locations 

Wa'p  J^'T*?,'"*  fl^'^ol^  ^''^  '•  '^'^'  *"''  f'^^"'''"'  '"*  "'»"  «»''  60  days  required  by 
WARN.  On  May  12.  1980.  additional  notification  was  sent  to  Ihe  employees  of  the  Canal 
Street  store  that  they  would  be  laid  off  between  June  10  and  July  8,  1989 

.  ..  "^1."!''  '""*"  '^^^''^  ""=  "••''  D««"<^<  Court  for  the  Eastern'  District  of  Louisiana  was 
whrthrr  full  time  and  pnrttime  employees  received  adequate  notice.  The  defendants  In  the  case 
admitted  that  Ihry  were  employers  within  the  meaning  of  the  statute  and  that  the  several  closings 
oi  Holmes   stores  and  warehotiscs  conslituled  a  plant  closing. 

Defen.lnnts  argued  Ihat  of  the  employees  Icmiinated  at  the  Canal  Street  Store,  67  were 
T  .IT  *"''''">«^'  "''"  "^'^^  'c"  ""•"  2f>  h<™n  per  week  and  12  were  on-call  employees, 
who  did  not  work  a  regular  schedule  and  would  be  called  to  wwk  less  than  20  hours  a  ik-eek  on 
an  as  needed  basis  were  not  entitled  to  notice  because  they  were  not  "affected  employees"  and 
that  they  were  not  emplnyrd  by  Dilhrd.**'  WARN  defines  part-lime  employees  to  mean  "an 
employee  who  is  employed  for  fewer  than  6  of  Ihe  12  months  preceding  the  date  on  which  notice 
IS  rcq-iircd. "  The  court  held  Ihat  the  defendants  were  correct  in  asserting  that  Ihe  Canal  Street 
employers  were  parl-limr  employees  under  the  statute.  However,  the  court  held  that  these  prt- 
lime  employers  xvere  •pffefted  employees'  as  defined  by  WARN  and  were  thus  entitled  to 
proper  and  timrly  notification  of  termination.'^  WARN  defines  an  "affected  employee"  as 
•en'ployees  who  may  rcn^onahly  be  espcctcd  lo  e^iperience  an  employment  loss  as  a  consequence 
of  a  piopos-nl  plant  closing  or  a  mass  layoff  by  their  employer."'*  The  court  reasoned  that  since 
Coiifress  had  e.splicilly  referred  lo  part  time  employees  in  its  definition  of  employer,  it  could 
have  just  as  easily  excliulcd  the  part-time  employees  in  its  definition  of  "affected  employee*."' 
The  second  issue  prrscnied  in  the  Rillaril  case  was  whether  the  plaintiffs,  who  had 
wwkcd  at  the  Riverbend  Warehouse  facility  and  Ihe  Store  Planning  Department,  should  be 
removed  from  the  class  because  less  than  50  employees  from  those  sites  were  laid  off.  The 
layoff  did  not  meet  WARNs  definitions  of  either  "plant  closing"  and  "mass  layoff.""  riainliffs 
admitted  that  these  sites  were  physically  srpante.  but  argued  that  the  operations  of  the  Planning 
Department  and  Canal  Street  Slorr,  and  Ihe  Riverbend  and  Elmwood  Wareliouses  were  so 
"ineslricahly  intertwined  with  each  oilier  as  lo  constitute  two  separate  sites.""'  However,  the 
court  rcjrctrd  this  arpiimcnf.  holding  lli.il  there  wtjs  an  inMifficient  connection  between  the  sites 
modrlrd.  In  its  analy»is.  the  court  found  that  the  Planning  Department  was  located  several  miles 
from  the  Canal  Street  Store.  The  workers  assigned  to  the  Planning  Department  were  engineers. 


46 

electricians  «m1  c;^rpcntcrs  uhosc  job  it  ut»s  tn  maintain  all  of  the  Holmes  retail  Tacilities,  located 
both  in  and  oiflxiclc  of  the  Slate  of  Louisiana.'^  Additionally,  the  court  found  insufncient 
comnKjnalily  between  the  two  warehouse  facilities,  notinp  thai  the  Elmwood  Warehouse  was 
responsible  for  the  storage  of  hard  ticket  items,  while  the  Riverbcnd  facility  was  responsible  for 
the  merchandise  that  would  be  considered  "soft  goods. "'^ 

The  third  issue  presented  in  Ojlbrd  was  whether  the  corporate  ofnccrs  and  directors  of 
either  Oillnrd  or  Holmes  could  be  held  personally  liable  under  WARN.  The  plaintiffs  relied  on 
personal  liability  cases  decided  pursuant  to  the  FL^A,  which  extend  personal  liability  to  directors 
or  ofnccrs  of  *n  cnterpiise  if  it  has  been  proven  that  tliose  individuals  "are  responsible  for 
manaiinp  the  corporations  day  to  day  affairs."'*'  Plaintiffs  argued  that  the  FLSA,  Title  VII  and 
the  Ar»nA  also  extend  such  liability.  However,  in  rejecting  plaintiffs*  arguments,  the  court 
explained  that  WARWs  legislative  history  and  regulations  do  not  indicate  any  intent  to  extend 
liability  to  individuals.    Spccincally,  the  Court  stated: 

Congress  would  have  been  aware  of  the  dcnnilions  contained  in  those  other 
statutes,  and  that  the  failure  to  spccincally  deHne  'employer'  to  include 
individtmls  as  well  as  business  entities  would  appear  to  represent  an  Intent  that 
only  business  entities,  not  individuals,  be  included  as  "employers'  under  the 
WARN  Act.*" 

Moreowr,  In  the  Scnaic-llouse  Conference  Report,  Congress  spcclfleally  agreed  that  the  term 
"employer"  nirans  a  "business  enterprise."*"  The  Conferees  staled  that:  "...  a  business 
enterprise  be  drrmcd  synonymous  with  the  terms  company,  firm  or  business  ...""*  Similarly, 
in  Cniy  v.  Robert  Abbey.  Inc..*^  the  H.S.  District  Court  for  the  Castem  EHstrict  of  New  York 
opined  that  indi\  iduals  cannot  be  held  personally  liable  under  WARN  because  tlie  statute,  the 
rrgulalions,  and  lite  legislative  history  do  not  make  any  reference  to  "persons"  when  discussing 
the  term  "employer."*"' 

I.aid  Off  Hmployees 

A  question  that  has  been  frequently  litigated  under  WARN  is  whether  workers  who  have 
been  laid  off  prior  to  the  lime  of  a  particular  plant  closing  covered  by  WARN  can  be  considered 
employees.  Regulations  promulgated  by  the  Dcprtmcnt  of  Labor  provide  guidance  on  the 
counting  of  employees  to  determine  if  an  entity  is  an  employer.  The  regulations  slate: 

Workers  on  temporary  layoff  or  on  leave  who  have  a  reasonable  expectation  of 
recall  should  be  coimtcd  as  employees.  An  employee  has  a  'reasonable 
expectation  of  rccafl'  when  he/she  tmdcrstand.  through  notification  or  industry 
practice  that  his/her  employnjcnt  has  been  temporarily  interrupted  and  that  he/she 
will  be  recalled  to  the  same  or  to  a  similar  job.*' 

Therefore,  in  order  to  be  counted  an  individual  must  proof  that  he/she  is  an  "affected  employee* 
which  is  denned  as  those  persons  'who  may  reasonably  be  expected  to  experience  an 
employment  loss  as  a  consrqitencc  of  a  proposed  plant  closing  or  mass  layoff  by  their 
employer."*"  In  n?'!l'riLJLJRch_FcilLh.''i"i"f  XpHL-**"  plaintiffs,  four  former  employees  of 
defendant,  brought  suit  against  Fork  Mining  for  failure  to  notify  them  of  the  closing  of  Mine  29. 
Ihe  dcfoidants  aigucd  that  they  were  not  employers  under  the  Act  because  they  no  longer  had 
the  requisite  numl»cr  of  employers  to  be  covered  under  the  Act.  The  former  miners  claimed  that 
they  could  br  counted  even  Ihoiigh  had  been  laid  off  eight  to  ten  years.*" 

In  Ihe  instant  case,  the  plaintiffs  claimctl  lliat  Mine  29  had  a  total  of  seventy-three  persons 
workiuE  as  of  ()ctol>cr  2,  198^.  To  f^'eh  Ihe  requisite  level  of  a  100  employees,  the  Plaintiffs 
•Urged  Ihal  the  company  had  planned  lo  recall  sixty  hourly  workers  to  open  two  new  sections 
of  Ihe  mine.**  Ho\\e\-cr.  Ihe  U.S.  rotirt  of  Appeals  for  the  Sixth  Circuit  rejected  tlic  plaintiffs' 
argument.  The  Sixth  Circuit,  relying  on  Ihe  Department  of  Labor's  regulations,  focused  upon 
Ihe  term  "temporary  layoff."  In  formulaiing  its  decision,  the  court  also  expanded  a  test  that  had 
been  developed  for  NI.P.A  cases  lo  determine  If  persons  on  layoff  were  employees,  and  stated 
that  a  "reasonable  expectation  of  recall"  should  be  determined  by  consideration  of  the  following: 
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(1)  p^^  c^peiience  of  Ihe  employer, 

(2)  Ihc  en»plojTr"s  future  plans; 

(3)  the  circumlanccs  of  the  layoff; 

(4)  cxprrfcd  length  of  the  layoff; 

(5)  industry  practice.*"  

Applying  these  factors  to  the  miners  in  Damron.  the  court  held  that  the  miners  had  not  received 
a  recall  notice;  nor  did  ll»cy  anticipate  receiving  one;  plaintiffs  failed  to  demonstrate  that  such 
long-term  layoffs  were  industry  practice;  and  they  failed  to  present  any  cases  that  an  eight-  to 
tcn-vcar  l;»j"off  Is  a  reasonable  practice.*"  The  court  held  that,  due  to  the  extended  length  of 
time  thry  had  been  laid  off  (8-10  >Tars),  it  was  impos.sible  to  say  that  they  were  persons  in 
"rpaw>na»»le  e'ipnrtalion  of  being  recalled."*"  The  plaintiffs,  therefore,  did  not  have  to  be 
cotmlcd  as  rmployrcs  for  the  purpose  of  WARN  notices. 

1  he  case  of  Kildea  v.  F.lfctro  Wire  Products.  Inc.""  also  addressed  the  issue  of  whether 
bid  off  employees  are  "affected  employers"  entitled  to  notice  tinder  WARN.  Plaintiffs'  class 
vrTA  composed  of  two  groups  who  were  allegedly  laid  off  in  a  mass  layoff  without  notice  and 
lliosc  who  were  laid  off  at  the  lime  notice  was  given. ^"  The  defendant,  a  manufacturer  of  air 
bags,  admiltrd  it  was  an  employer  and  that  It  gave  notification  to  working  employees,  but  failed 
to  give  notice  to  previously  laid  off  workers,  rhinliffs  asserted  that  because  Electro  had  a  long 
history  of  frrqticnt  lay  offs  with  rrhirings,  they  had  a  reasonable  expectation  of  recall.  The  U.S. 
District  Cotirt  for  llie  Pastern  District  of  Michigan  adopted  tite  Damron  court's  analysis,  and 
held  that  it  was  only  logical  to  include  these  entployecs  within  the  ambit  of  "affected  employees" 
because  at  Ihc  lime  of  a  plant  closing  they  "u-ould  experience  an  employment  loss  because  their 
expectation  of  recall  would  be  dashed  and  their  employment  unequivocally  terminated  at  the  time 
of  the  plant  closing."'" 

WARN  is  a  relatively  new  statute  that  has  been  rarely  litigated.  Although  remedial  in 
nature,  WARN  is  puiposcfully  designed  lo  cox-er  only  larger  employers.  An  immediate  way  to 
expand  coverage  wtnild  he  to  red>ice  the  requisite  ntimbcr  of  employees  needed  lo  define  the 
term  "employer"  as  well  as  lo  eliminate  the  cxchision  of  part-lime  workers  In  the  accounting  of 
that  rcqtiisite  number.  Also,  for  cases  such  as  local  217  v.  MHM  discussed  above,  employer 
liability  rmild  be  extended  lo  cover  agents  of  the  employer,  as  is  found  in  the  FLSA,  Title  VII, 
the  ADEA,  as  well  as  the  Labor-Management  Relations  Act  (LMRA).'" 

VI!.     CONCLUSION 

Thi«  analysis  has  indiralrd  that  the  contingent  u-orkforce  in  America  Is  increasing  at  an 
inlensivr  pnre.  The  overall  impact  (cither  positive  or  negative)  this  trend  has  had  or  will  have 
m  the  American  labor  mail-.d  has  not  been  evaluated  in  depth.  Analyst  and  policymakers  will 
have  lo  balance  the  need  and  desire  of  businesses  wanting  to  maximize  the  exploitation  of  a 
"flexible"  or  "acrordian"  workforce  against  Ihe  individual  worker's  aspiration  to  be  employed 
on  a  full  time  pcrnianrnt  basis,  with  full  benefits  and  a  pension.  Tliis  is  not  lo  detract  from  the 
fact  that  many  workers  prefer  to  have  a  flexible  working  arrangement  available  to  them. 
flowTvrr,  we  nuist  a.ssess  what  long  term  effects  this  trend  will  have  on  the  competitive  ability 
of  the  American  workforce.  By  reducing  the  number  of  full-time  workers  in  this  country,  with 
fewer  tics  to  any  rme  company.  It  is  imperative  that  we  know  where  these  workers  will  receive 
their  training.  If  the  sol'ition  to  Americas  economic  and  industrial  competitiveness  problems 
is  to  crr.iic  high-wage,  high  skilled  jobs,  then  how  will  we  ensure  that  the  contingent  workforce 
will  have  access  to  stich  training. 

Pufthcr,  Ihc  notion  that  a  two  tiered  labor  market  could  evolve  is  not  absurd.  As  more 
siotkers  conlintic  lo  cross  over  Ihc  line  into  the  contingent  labor  market,  that  idea  becomes  more 
of  a  rralily.  The  drlcruiinaiion  of  the  existence  of  an  eniployment  relationship  has  never  been 
easy.  Itic  more  removed  an  individual  is  from  our  general  notion  of  a  "traditional"  employnient 
relationship,  Ihc  grcairr  the  likelihood  that  person  will  not  be  afforded  the  protections  under 
federal  labor  and  antidiscrimination  laws.  The  TLSA,  Title  VII.  the  ADEA,  and  OSHA 
recognirc,  to  some  extent,  that  Ihe  economic  realities  of  a  situation  should  govern  the 
dciriminaiion  of  the  existence  of  an  employment  relationship.  Certainly,  it  Is  logical  lo  assert 
that  the  "economic  dependence"  a  person  has  on  the  person  or  entity  for  whom  he  is  performing 
servicrs,  should  be  Ihe  overriding  consideration  when  determining  the  existence  of  an 
emplnymrni  relationship.  As  the  traditional  lines  continue  lo  blur  and  mutate,  it  is  incumbent 
upon  tis  to  adapt  to  these  chniipcs  in  or«lrr  to  devise  new  strategies  so  that  this  contingent 
workforce  can  be  accommodated.  Our  goal  sliotild  be  lo  prov  ide  all  workers  with  the  same  level 
of  protection  lo  reduce  Ihe  incentives  to  create  a  two-tiered  labor  market. 
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Senator  Wellstone.  Ri^^t  That  is  what  I  was  looking  for.  So 
it  is  the  integration  of  the  two. 

Mr.  BELOU8.  That  answers  it,  but  there  are  a  lot  of  examples 
ri^t  now  of  labor  unions  which  function  under  a  contingent  sys- 
tem— in  construction,  in  the  arts,  in  many  ways.  I  think  labor  law 
reform  is  vital  and  to  extend  that  to  many  other  areas. 

Senator  IdETZENBAUM.  I  am  going  to  do  something  unusual. 
Since  this  is  not  a  hearing,  but  a  conference,  I  am  going  to  ask  the 
Secretary  if  he  would  be  willing  to  remain  a  little  longer  and  pre- 
side. We  have  yet  to  hear  from  John  Hiatt  from  the  Service  Em- 
ployees International  Union  and  Anita  Patterson  with  respect  to 
Federal  employees.  I  must  go  to  vote.  T^e  five  lights  are  on,  and 
I  do  not  want  to  miss  the  vote. 

Would  you  be  willing,  Mr.  Secretary,  to  stay  and  hear  them? 

Secretary  REICH.  Oh,  certainly. 

Senator  Metzenbaum.  We  will  return  for  the  balance  of  this  con- 
ference immediately  after  the  votes;  I  think  we  have  something  like 
six  votes,  and  that  means  about  2  hours.  But  I  want  to  tell  the  Sec- 
retary how  grateftil  I  am  for  his  being  willing  to  be  here  and  for 
Ms.  Abraham  and  Ms.  Nussbaum  and  all  the  others  who  have 
joined  us  this  morning.  I  think  it  has  been  a  fruitful  discussion, 
and  I  look  forward  to  continuing  to  work  with  you. 

I  think  it  sends  a  loud  and  clear  messa^^e  about  the  Secretary's 
interest  that  he  has  been  able  to  remain  with  us  during  this  entire 
period,  and  I  think  it  also  indicates  my  own  friendly  relationship 
with  him  that  I  am  asking  him  to  help  me  conclude  this  first  ses- 
sion of  this  conference. 

I  thank  you  very  much.  Bob. 

Senator  Wellstone.  Tnank  you,  everybody. 

Mr.  Hiatt.  Is  this  what  is  called  havmg  a  captive  audience  with 
the  Secretary  of  Labor? 

Secretary  Reich.  Well,  I  am  genuinely  eager  to  hear  what  you 
have  to  say,  and  I  am  going  to  ask  Karen  and  also  Katharine  to 
be  captive  audiences  as  well,  if  vou  do  not  mind. 

Ms.  Abraham.  I  am  delighted  to  stay. 

STATEMENT  OF  JOHN  HIATT,  GENERAL  COUNSEL,  SERVICE 
EMPLOYEES  INTERNATIONAL  UNION,  WASHINGTON,  DC 

Mr.  Hiatt.  Thank  yoiL 

My  name  is  John  Hiatt,  and  I  am  the  general  counsel  for  the 
Service  Employees  International  Union.  We  represent  over  a  mil- 
lion workers,  primarily  in  health  care,  public  sector,  office  work 
and  building  service,  and  I  think  we  are  able  to  bring  perspective 
to  this  discussion  that  allows  us  to  confirm  that  the  experiences  de- 
scribed by  people  hke  Ms.  Broughton  and  Ms.  Knight  are  not  iso- 
lated examples. 

It  is  very  easy  to  think,  when  you  have  hearings  like  this  and 
have  individuals  coming  in  and  telling  their  individual  stories  that 
tiiese  are  isolated  examples,  and  anybody  can  find  a  few  examples 
of  this  aroimd.  But  our  experience  representing  groups  of  50,  100, 
1,000  people  really  mirrors  what  has  been  described  by  yourself 
and  otner  representatives  from  the  Department  as  this  growth  in 
the  contingent  work  force. 
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We  recently  had  60,000  home  care  workers  in  Los  Angeles  Coiin- 
ty  who  were  tired  of  making  minimum  wage  and  receiving  no 
health  care  or  any  other  benefits  and  wanted  to  unionize.  They  re- 
ceived their  pay  from  the  State,  they  were  assigned  ome  care 
cases  by  the  county,  and  they  were  technically  superv  -A  by  the 
individual  cUents  or  recipients  of  services  in  their  homes.  Every- 
body said,  1  am  not  the  employer,*  and  we  ultimately  had  to  go 
to  court.  Tlie  judge  aereed  that  nobody  was  the  employer  and  that 
these  people  were  indfependent  contractors  and  had  nobody  to  bar- 
gain with. 

We  have  another  example  of  janitors  in  Washington  State  and  in 
Or^on.  The  janitorial  industry  has  undergone  remarkable  change 
in  recent  years  as  building  owners  who  used  to  employ  janitors  m- 
rectly  now  contract  out  janitorial  services  to  cleaning  contractors 
and  thus  insulate  themselves  from  many  of  the  kinds  of  legal  and 
economic  obligations  that  they  formerly  had. 

The  cleaning  contractors  in  Washington  State  have  taken  this  a 
step  further,  this  insulation  of  the  relationship  a  step  further, 
where  one  lax]^  cleaning  contractor,  after  successfully  bidding  as 
the  low-cost  bidder  on  a  number  of  tne  big  downtown  Seattle  office 
accounts,  for  example,  decided  that  he  was  not  going  to  hire  jani- 
tors as  his  employees,  but  that  he  was  going  to  franchise  out  the 
floors  of  each  building  to  janitors.  He  has  declared  himself  the  fran- 
chiser, and  he  sells  office  building  floors  to  janitors,  and  each  indi- 
vidual janitor  is  expected  to  buy  a  floor  for  $4,000  to  $7,000  apiece 
and  become  the  franchisee  of  a  janitorial  enterprise. 

The  franchiser,  this  cleaning  contractor,  h^  now  declared  that 
he  is  not  responsible  for  payroll  taxes,  for  unemployment  com- 
pensation, for  Social  Security  payments,  for  workers  compensation 
payments  or  anything  else. 

These  are  typical,  and  we  can  confirm  that  the  kinds  of  examples 
that  you  have  hea^d  this  morning  are  occurring  in  any  number  of 
contexts,  not  only  in  the  private  sector,  as  in  ianitoriai,  but  also  in 
home  care  and  in  many  other  areas  of  the  public  sector  as  well. 

I  agree  very  much  with  the  statement  you  made  that  there  are 
really  two  aspects  to  this  problem.  One  is  reexamining  the  laws 
themselves,  and  we  greatly  applaud  the  efforts  of  the  Labor  De- 
partment to  do  a  comprenensive  study,  as  apparently  NCP  has 
started  to  do  as  well,  of  the  deficiencies  in  each  law  with  respect 
to  the  definition  of  the  employer.  I  think  that  is  a  critical  area  that 
has  got  to  be  closely  looked  at 

But  I  also  agree  that  the  other  aspect  of  this  is  in  enforcement 
aiid  that  there  is  a  lot  that  can  be  done.  The  National  Labor  Rela- 
tions Act  and  the  labor  board  that  has  been  enforcing  it  in  the  re- 
cent past  has  been  the  worst  at  interpreting  a  law  wmch,  although 
bad  in  terms  of  this  area  of  definition  of  "employer^  and  "em- 
ployee," need  not  be  as  bad  as  some  of  the  interpretations  that  they 
nave  given. 

The  labor  board  recently  came  down  with  a  decision  saying  that 
even  where  employees  of  temp  agencies  and  client  companies  are 
joint  employers,  that  that  would  not  necessarily  make  the  joint  em- 
ployer liable  for  violations  of  the  other  unless  it  could  be  proven 
that  the  joint  employer  had  fiill  knowledge  and  full  participation  in 
all  of  the  unlawful  acts  of  his  co-employer.  This  was  met  with  a  dis- 
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sent  by  one  of  the  board  members,  who  said  this  is  ridiculous — at 
a  time  when  people  are  criticizing  us  for  having  insufficient  weap- 
ons in  our  arsenal  of  labor  relations,  to  take  away  one  of  the  few 
tools  that  we  have  to  deal  with  this  contingent  worker  problem,  is 
going  in  absolutely  the  wron^  direction. 

So  there  is  a  lot  of  discretion  even  on  the  part  of  agencies  to  do 
something  about  it.  And  looking  at  it  on  the  other  side,  we  applaud 
efforts  by  one  of  the  agencies  m  your  Department,  the  FLSA,  who 
recently  announced  that  to  try  to  deal  with  this  problem  using  the 
weapons  that  currently  exist  under  current  laws,  they  were  going 
to  try  to  expand  the  use  of  the  *^ot  goods"  clause  of  the  FLSA  that 
makes  it  unlawful  for  any  employer  to  buy  or  sell  or  transport 
goods  that  have  been  manufactured  or  made  in  violation  of  mini- 
mum wage  and  overtime  laws,  to  try  to  expand  the  use  of  this  pro- 
vision in  Santa  Clara  and  Silicon  Valley  against  some  of  the  big 
computer  corporations,  that  more  and  more  have  been  insulating 
themselves  by  having  virtaially  all  of  their  services  provided,  ana 
even  some  or  their  manufacturing  provided,  by  contract  employers 
and  employees  whom  they  are  able  to  say  are  not  their  own  tech- 
nical emplovees. 

So  I  think  there  is  a  lot  that  can  be  done  under  existing  law  at 
the  same  time  ^at  we  look  at  the  scope  of  who  is  an  employer 
under  the  laws  and  what  needs  to  be  changed. 

Finally,  I  think  the  focus  on  how  many  of  these  contingent  work- 
ers are  voluntary  versus  involuntary  is  a  little  bit  misleading  be- 
cause certainly,  a  good  manv  of  these  home  care  workers  in  Los 
Angeles  County  would  say  that  this  was  a  voluntary  choice,  that 
they  like  Uie  scheduling  flexibility.  Many  of  them  have  made  this 
a  conscious  choice  to  work  a  flexible  schedule,  and  perhaps  the 
same  can  be  said  of  some  of  the  janitors  in  Seattle.  But  none  of 
those  people  who  would  be  classified  as  voluntarily  employed  in 
contingent  work  would  say  that  they  like  the  fact  that  they  are 
being  held  responsible  for  their  own  Social  Security  payments, 
their  own  payroll  tax  obligations,  no  unemployment  coverage,  no 
workers'  comp  coverage. 

So  I  think  that  one  has  to  be  very  careful  in  how  one  character- 
izes it,  and  that  even  the  two-thirds  of  part-time  employees  who 
are  viewed  as  being  voluntarily  in  the  part-time  category  would 
certainly  not  say  tluit  they  are  voluntarily  making  disproportion- 
ately low  hourly  wages  compared  to  full-time  and  that  they  are  dis- 
proportionately being  deprived  of  health  insurance  or  any  of  these 
other  kinds  of  benefits  that  they  get 

Thank  you. 

[The  prepared  statement  of  Mr.  Sweeney  follows:] 

psspabkd  &ratkmknt  op  john  j.  sweeney,  president,  service  employees 

International  union 

Tbe  Service  Employees  International  Union  reoresents  more  than  one  million 
workers  employed  in  health  care,  public  sector,  omce  work,  and  building  service. 
Our  membership  indudes  workers  in  manv  diflerent  service  occupations  and  indus- 
tries. Despite  the  diversity  of  these  workplaces,  we  have  observed  that  increasingly 
a  common,  and  distuii>ing,  feature  unites  them:  the  grovrth  of  contingent  employ- 
ment. 

We  view  this  trend  as  an  eflbrt  by  emplovers  to  redefine  their  relationship  with 
some  or  all  of  their  empbyees  so  as  to  evade  obligations  established  by  customary 
union  agreements,  labor  standards,  the  tax  code,  and  civil  service  laws.  These  obb- 
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gmtions  have  evolved  aa  the  meaiu  by  whidi  our  society  nKxleratea  the  hanh  effecta 
of  market  fbioea  upon  thooe  who  muat  sell  their  labor  in  order  to  live.  The  aaaod- 
ated  coats  are  the  price  of  dvilixation. 

Employers  have  long  realized  that,  in  addition  to  economizing  on  the  use  of  the 
labor,  materials  and  other  inputs  through  better  techniques  and  technology,  there 
is  yet  another  means  to  increase  orofits:  reduce  the  compensation  of  labor.  While 
direct  reductions  in  the  wages  and  oeneiits  of  one's  regular  workforce  can  be  disrup- 
tive, redefining  regular  won  as  contingent  work  can  generate  a  host  of  savings  wiUi 
leas  trauma.  Contingent  worken  have  fewer  ri^hta  and  expect  mudi  less  of  their 
employer. 

The  size  of  the  American  oontinffent  woikforoe,  which  has  ballooned  over  the  past 
decade,  threatens  the  ability  of  nullions  of  workers  to  enjoy  a  basic  standard  or  liv- 
ing and  to  maintain  this  oountiys  economic  strength.  Today,  temporaiy,  contract, 
and  part-time  employees  represent  25-30  percent  of  the  entire  workforce.  Because 
they  Benerally  receive  bwer  houii^  wages  than  full-time  employees  and  no  health 
or  otaer  benefits,  contingent  emplovees  require  more  public  #Tift^^nop,  have  less 
money  to  spend  and  save,  and  pav  less  taxes.  Moreover,  they  are  routinely  denied 
the  fun  protections  of  our  countiys  labor  and  employment  laws.  Thev  are  likely  to 
experience  oonaiderably  more  Job  turnover,  and  receive  much  less  job  training.  All 
in  all,  the  contingent  workforce  trend  bodes  very  poorly  for  a  long-term  economic 
■trategy  that  aedu  to  create  a  oon^ietitive,  productive,  stable,  well-trained,  and  de- 
cently compensated  workforce. 

Since  1962,  temporaiy  employment  has  grown  more  than  10  times  faster  than 
overall  eiiq)lo3rment.  Temporaiy  employees  now  work  in  eveiy  sector  in  the  economy, 
audi  as  manufacturing,  not  jiut  in  the  service  sector.  More  than  seven  percent  of 
the  Federal  Government's  workforce — about  160,000  employees — are  ten^raiy.  Hie 
fact  that  James  Hudson,  the  ei^t-year  but  temporaiy'  BDvemment  enuplojree  who 
had  maintained  the  grounds  of  uxe  linooln  Memorial  untu  his  death  on  tae  Job  last 
flununer,  was  not  entitled  to  health  insurance,  death  benefits,  or  a  pension  spaiked 
public  outrage  and  prompted  Congressional  action  to  provide  benefits  to  his  fiamily. 

The  statistics  for  part-time  emplojrment  show  similar  steep  increases.  As  of  1992, 
there  were  more  than  20  million  American  part-time  workers.  While  manv  employ- 
ees decide  not  to  work  full-time  because  they  need  a  flexible  work  schemile,  dose 
to  one-third  of  those  pait-tinae  woikers  were  involuntaiy  part-time  worken.  Invol- 
untary part-time  employment  increased  178  percent  between  1970  and  1992.  Pait- 
time  worken  earn  rou^^  10-16  percent  lower  hourlv  wages  than  equivalently  situ- 
ated full-time  worken  within  their  industries.  As  witn  temporaiy  employees,  nearly 
76  percent  of  part-time,  full-jrear  worken  do  not  receive  health  insurance  directly 
from  their  em|Moyer  as  opposed  to  20  percent  to  full-time,  full-year  worken. 

In  addition  to  employing  many  more  temporaiy  and  part-time  worken,  public  and 
private  emploven  are  increasingly  contracting  out  won  formerly  assigned  to  a  per- 
manent workforce.  This  practice  spun  a  'i-aoe  to  the  bottom"  as  contracton,  particu- 
lariy  in  the  labor  intensive  service  sector,  win  low  bids  by  depressing  compensation 
levus  as  much  as  possible.  For  example,  commercial  building  ownen  or  their  prop- 
erty maniwen  used  to  directly  hire  janiton  and  other  buildmg  maintenance  work- 
en; now  thev  hire  maintenance  contracton  to  provide  these  services  unng  janiton 
who  are  paid  much  less  to  do  the  veiy  same  woik.  The  U^S.  Postal  Service  has  con- 
tracted out  thousands  of  *^mote  bar  coding"  jpbs — used  in  its  mail  sorting  oper- 
ations-to  a  number  of  defense  contracton  looking  for  new  enterprises.  These  con- 
tracton now  pay  $6-$8  per  hour  with  minimal  benefits,  rather  than  the  $U-$16  per 
hour  with  full  faienefits  tnat  Postal  Service  was  previously  paying  for  the  same  woik. 
And  in  Msssarhusetta,  hundreds  of  mental  health  and  mental  retardation  worken 
loct  fuU-time  Jobs  with  the  state,  which  now  contrects  out  their  work  to  private 
agencies  which  are  paying  some  20  percent  less  than  before. 

Taking  this  all  even  one  step  furtAer,  after  winning  several  low  cost  bids  on  com- 
mercial building  accoiints  in  tne  dty.  one  of  the  lailier  cleaning  contractors  in  Se- 
attle now  is  disclaiming  any  responsioility  for  payroll  taxes,  woners  compensatioii. 
Social  Security  payments,  minimum  wage,  or  overtime  violations  because  he  calls 
himself  a  "firancnisor"  who  "sells^  floon  of  an  office  building  to  janitor*— for  $4,000 
to  $7,000  emch — in  return  for  permission  to  clean  their  very  own  floon. 

'The  Seattle  situation  highlights  a  fundamental  dilenuna  faced  by  a  large  percent- 
age of  the  contingent  workforce:  the  inability  to  even  identify  the  real  emplover.  in 
Cfalifomia,  SEIU  represents  several  thousand  home  healthcare  woiken,  who  are 
paid  by  the  state,  hired  by  the  county,  and  directed  in  their  duties  by  individual 
elderiv  or  disabled  clients.  When  they  first  dedded  they  needed  a  union,  each  entity 
denied  being  their  employer,  the  court  agreed,  informing  them  that  they  had  no  one 
to  bargain  with  because  tney  were  in  fact  independent  contracton. 
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Oony— ■  haa  |Mi»vided  numy  workerB  with  •  myriad  of  fundamental  ptotactionB: 
■  mwiwmiiw  wage,  equal  opportunity  in  employment  aafe  and  healthful  working  con- 
dHy?fit,  and  the  ri^u  to  ioin  a  union.  Other  laws  create  aodal  insurance— unemploy- 
ment compenaatiop.  eontinuation  of  health  benefita,  and  retirement  benefita.  Row- 
ever,  as  drafted  ana  as  applied,  theae  vital  laws  currently  deny  contingBnt  workers 
many  of  the  benefits  and  protections  to  which  the  permanent  workforce  is  entitled. 
Moreover,  theae  laws  enable  employen  to  create  part-time,  temporary,  contract  or 
leaaad  work  arrangements  as  a  means  of  manipulating  or  avoiding  altogether  their 
atatutory  obligations. 

Often  the  very  question  of  reraonsibility  for  sudi  (^lirations  lies  in  a  determina- 
tion of  who  is  tne  eii4>k>y«r.  Witn  many  contingent  employees,  there  are  several  po- 
tentiidly  respomaiUe  parties — the  temporaiy  agency,  the  bMt  or  client  company,  ue 
Irasing  oonqMuiy,  ana  the  contractor.  In  many  cases,  more  than  one  putv  will  su- 
pervise or  control  various  aspects  of  the  employeea'  woik  or  pay.  Logically,  all  of 
these  parties  should  be  responsible  for  complying  with  applicable  labor  and  employ- 
ment Mws.  However,  treatment  of  the  "Joint  empbyer''  relationship  differa  substan- 
tially among  the  various  labor  and  emplqvment  statutes,  with  some  laws  more  con- 
ducive to  finding  joint  employer  status  ana  its  attendant  liabilities  than  others. 

For  ezanmle,  under  the  Fair  Labor  Standards  Act  coxirts  have  quite  readily  held 
employera  Joii:^  liable  for  their  wage  and  hour  obligations  where  a  client  oon^tany 
ana  contractor  both  control  or  share  an  empbyee's  services.  Judges  have  enupha- 
sized  that  the  FLSA's  legislative  histoiy  demands  an  expansive  construction  of  the 
statutes  in  keeping  with  the  remedial  purposes  of  the  act  Under  the  Department 
of  Labor's  joint  eiiq)loyment  r^ulations.  Joint  employer  status  will  be  found  where 
there  is  an  "arrangement  between  the  employers  to  share  the  employee's  services." 
Courts  employ  an^economic  realities"  approach  to  determine  ^etner  an  employee- 
employer  relationship  exists  between  employees  and  multiple  employere.  Tnis  ap- 
proach analyzes  the  nature  and  structure  of  the  employment  relationship;  it  takes 
into  consideration  many  factors — for  example,  power  to  hire  and  fire  ana  rate  and 
method  of  payment — with  none  determinative  m  the  issue.  Similarly,  under  the  Mi- 
grant and  ««»««""«1  Agricultural  Woiker  Protectbn  Act  ("AWPA  %  courts  have 
broadly  interpreted  the  definition  of  an  empbyer  in  alleged  muhipk  empbyer  cases, 
so  as  to  impose  responsibility  on  all  entities  who  have  an  economic  interest  in  the 
empbyment  relationship. 

By  contrast,  contingent  woikers— «nd  contract  employees  in  particular — are  de- 
prived of  any  meaidngful  protection  under  the  Natbnal  Labor  Relations  Act  ("NLRA 
^.  Under  current  interpretatbns  of  the  NLRA,  contract  empbyees  are  effectively  de- 
lved their  legal  ri^t  to  union  repreaentatbn  because  the  Sig^t  to  control*  test  re- 
moves employer  responsibilities  from  client  (contracting)  companies  that  closely  con- 
trol the  employment  situatbn  or  efifectively  dictate  the  economic  terms  of  the  work. 
The  test  requires  a  showinff  that  the  empbyen  "share  or  oMietermine  those  mat- 
ten  gpveming  the  essentiu  terms  and  oonoitbns  of  employment."  The  test  is  ex- 
tremely diflkult  to  meeL  and  even  where  joint  employer  status  is  reooffnized,  nei- 
ther joint  liability  nor  Joint  union  representation  necessarily  follows.  Thus,  even 
where  they  effectively  determine  the  contractors'  empbyees'  wages  and  other  work- 
ing conditions,  the  cUent  companies  are  often  deemed  to  be  neutral  secondary  em- 
pbyers,  under  current  interpretatbns  of  the  NLRA,  insulated  from  bargaining  obli- 
gatbns  and  from  most  forms  of  economic  pressure  during  a  labor  dispute.  They  can 
and  often  do  cancel  contracts  with  impumty  when  contractors'  empb3rees  decide  to 
organize,  eflectrvely  punishing  the  worken  for  their  choice.  In  general,  national 
labor  law  as  it  now  stands  creates  overwhelming  obstacles  to  contingent  empbyees' 
exercise  of  their  legal  right  to  union  representation  through  organizing  and  collec- 
tive bargaining. 

Unquestionu>ly,  our  laws  and  policies  should  encourage  the  devebpment  and  use 
of  iob  sharing,  flexible  work  hours,  and  other  alternative  work  srrangements  to  sat- 
isfy the  neeoB  of  both  empbyere  and  empbyees.  Moreover,  we  must  recognize  that 
in  many  instances  both  public  and  private  sector  empbyers  have  legitimate  reasons 
to  contract  out  services  previously  performed  "in-house."  The  challenge,  however  is 
to  devebp  means  of  providing  this  flexibility  whib  guarding  against  toe  exploitation 
in  pay,  benefits,  ana  Job  security  that  often  accompanies  contingent  ana  contract 
won.  Ensuring  that  contingent  worken  are  guaranteed  the  same  rights  and  protec- 
tions as  the  permanent  workforce  will  help  improve  stability  for  these  workers,  for 
the  permanent  workforce,  and  for  the  economy  as  a  whole. 

Toward  that  end,  our  laws  should  be  reformed  to  ensure  that  contingent  worken 
receive  basic  empbyment  benefits  typically  provided  to  permanent  empbyees.  Legis- 
lation has  been  mtroduoed  in  Uie  House  of  Representatives  by  Representative  Patri- 
cia Schroeder  to  require  employen  to  provide  proportbnal  health  benefits  to  part- 
time  empbyees,  as  well  as  to  liberalize  eligibility  for  peusbn  benefits  and  unem- 
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plojrment  oompenaation,  anionic  other  measures,  lliese  refonns  as  well  as  additional 
measorea  providing  for  pwiaion  portability  and  earlier  vesting  would  help  ensure 
that  contingent  woners  are  not  left  without  these  in^nrtant  benefits. 

Hie  fact  remains,  however,  that  providing  oroportional  benefits  to  contingent 
workera  is  but  a  partial  solution  to  the  problem,  oecuise  that  approach  is  dependent 
upon  employvra  electing  to  provide  these  benefits  to  their  fuIl-Ume,  permanent  em- 
pIo3fees.  Expanding  requirements  for  government-  and  employer-provided  benefits  to 
ensure  broader  coverage  for  a  wider  range  of  benefits  would  provide  a  more  com- 
prebenaive  solution.  In  this  regard,  the  Administration's  elTorts  to  provide  for  uni- 
veraal  health  insurance  coverage  for  all  Americans  will  help  ensure  that  contingent 
workers  are  covered  by  at  least  a  basic  package  of  health  beneJfita. 

In  addition,  the  National  Labor  Relations  Act  needs  to  be  reformed  in  order  to 
guarantee  the  contingent  workforce,  and  particularly  contract  employees,  their  rigfat 
to  orvanize  and  bargain  collectively.  The  NlilA  should  be  reexamined  and  amended 
to  take  into  account  the  nnderlying  economic  realities  of  the  contract  work  relation- 
ship, and  to  hold  clients  responsible  for  their  involvement  in  the  labor  relations  of 
their  contractors.  Tlieae  changes  would  promote  a  more  stable  workforce  and  give 
the  NLSA  more  relevancy  and  mMning  for  contract  en4>lq]rees  seeking  to  organize 
and  bargain  collectively  for  better  wages  and  working  conditions. 

Federii  and  state  gDvemments  should  take  steps  to  combat  the  instability  of  con- 
tract employment  by  legislating  protections  against  job  displsoement  in  ^e  normal 
course  oi  contract  employer  turnover.  Under  statutes  such  as  that  enacted  last  year 
by  the  Canadian  Province  of  Ontario,  successor  contractors  in  the  janitorial,  food 
service,  and  security  guard  industries  are  required  to  1)  make  reasonable  ofifen  of 
available  positions  to  a  predecessor  contractor's  employees,  by  seniority,  2)  provide 
that  such  einplo^wes'  seniority  continues  for  benefit  purposes,  and  3)  assume  sever- 
ance pav  obligations  where  employment  is  not  ofTereo. 

Legislation  should  also  provide  for  portability  of  seniority-related  benefits  (e.g.  va- 
catioiL  severance  pay,  loiigevity  pay,  and  even  pension)  for  workers  who  are  rede- 
ployea  within  the  same  inoustry,  or  within  the  same  geographical  location. 

the  Government  must  further  be  preoared  to  legislate  client  accountability  where 
temporary  help  supply  companies,  employee  leasing  firms,  or  other  contract  employ- 
ers are  unable  to  meet  their  ernployment-related  obligations  toward  employees.  For 
example,  some  states,  such  as  Florida,  Arkansas,  Maine,  Massachusetts,  and  Ten- 
nessee, nave  undertaken  to  regulate  the  temporary  help  supply  and/or  eooployee 
leasing  industries,  with  the  goal  of  requiring  employers  to  oemonstrate  sufTicient 
net  worth  to  ensure  that  thev  will  satisfy  payroll,  medical  claims,  worken  com- 
pensation, tax  withholding  ana  other  similar  responsibilities. 

Finally,  public  employers,  and  oarticularly  the  Federal  Government,  should  lead 
by  ezan4)le  and  stop  toe  abuse  of^ contingent  workers  that  ii  occurring  in  their  own 
workforce.  Responding  to  the  tragic  death  of  James  Hudson,  the  eight-year  National 
Park  Service  employee  who  died  without  life  insurance  because  he  had  been  work- 
ing under  a  series  of  temporary  appointments,  legislation  has  been  introduced  in  the 
Congress  to  allow  temporary  Federal  employees  the  opportunity  to  purchase  health 
insurance  after  six  months  of  service,  and  to  require  tne  government  to  contribute 
to  the  cost  of  the  health  insurance  after  four  years.  The  proposed  legislation  is  an 
exceedin^y  modest  measure,  but  its  introduction  and  consideration  by  Congress  will 
help  bring  attention  to  and  facilitate  action  on  this  persistent  problem. 

1.  RR.  2188,  103rd  Cong.,  1st  Sess.  (1993). 

2.  Most  Western  European  countries  provide  for  these  benefits  throu^  a  combina- 
tion of  basic  health  and  income  guarantees  provided  by  law  to  every  citizen,  supple- 
mented by  employment-related  benefits  suui  as  unemployment  insurance.  See  Vir- 

R'nis  duRivage  and  David  C.  Jacobs,  "Social  Policy  and  Part-Time  Work:  Lessons 
om  Western  Europe",  in  Women  and  Unions:  Forging  s  Partnership  (1993). 

5.  Ilie  NLRA  already  contains  provisions  to  address  the  special  oiaracteristics  of 
other  industries.  For  example,  tne  Act  contains  provisions  allowing  for  pre-hire 
agreements  in  the  construction  industry  because  oi  the  short  duration  of  work  ss- 
signments  and  the  resulting  diflkulty  of  following  the  usual  process  of  obtaining 
union  certification  in  that  industry.  In  addition,  at  least  one  state  collective  bargain- 
ing law  has  attempted  to  address  the  economic  realities  of  a  particular  industry. 
Caiifomia's  Agricultural  Workers  Protection  Act  includes  in  its  definition  of  "agri- 
cultural employer"  anv  party  that  owns,  leases,  or  manages  land,  among  other  par- 
ties. Agricultural  Worken  Protection  Act,  Section  1140.4. 

4.  HJl.  2648,  103rd  Cong.,  1st  Sess.  (1993). 

6.  Also  affecting  the  employment  rights  of  contract  employees  is  an  emerging 
issue  surrounding  the  Service  Contract  Act  (41  U.S.CA.  Sec  351  (1987)).  Because 
of  a  loophole  in  the  SCA,  the  law  presently  encourages  turnover  of  service  contracts 
and  creates  disruption  for  the  service  contract  workforce.  The  Service  Contract  Act 
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requim  that  gDveminent  oontrmctors  pay  locaUy^prevailing  wagea  and  benefita  to 
workers,  or  in  the  caae  of  a  aucoeaaor  contract  wbere  the  workers  were  covered  by 
a  collective  bargaining  agreement,  the  contractor  must  maintain  the  same  level  of 
pmy  and  benefits  as  provided  bv  the  collective  bargaining  agreement.  This  provision 
provides  wage  protection  ana  furthers  stabiliW  among  the  government  aervioe 
workforce.  However,  when  the  government  decides  to  re-bid  a  aervioe  contract  job, 
nothing  in  the  8CA  nquires  that  oontractorB  ofiTer  Jobs  to  the  **i«tinff  workforce. 
This  policy  encourages  turnover  of  contracts  and  contributes  to  the  instanility  of  the 
aervioe  contract  womoice  because  it  gives  new  contractors  an  edge  over  the  mTtimting 
contractor  wfaenever  the  new  oontracUir's  woridioroe  does  not  have  the  aame  kingev- 
ity-baaed  pay  level  or  benefits  (ex.,  vacation)  as  the  old  woridbroe.  llius  the  new 
contractor  is  in  a  position  to  underbid  the  existing  contractor,  and  displace  the  exist- 
ing employees.  Amninistrative  or  legislative  reform  is  needed. 

Secretary  Reich.  Thank  you,  John. 

I  just  have  a  general  question  on  this,  before  we  get  to  Anita, 
and  this  pertains  to  anybody  around  the  table.  The  issue  has  come 
up  again  and  a^n  that  we  need  to  preserve,  arguably,  the  flexibil- 
ity of  the  American  labor  market.  This  is  one  of  the  great  advan- 
tajges  tfiat  we  have  in  this  country  over,  for  example,  tne  European 
labor  market  which  is,  some  would  say,  suffering  right  now  because 
of  a  certain  d^ree  of  inflexibility.  But  at  the  same  time,  we  need 
to  ensure  that  Americans  have  all  the  protections  that  they  need 
and  they  want,  that  their  lawmakers  have  provided  them,  and  that 
are  assumed  to  be  part  of  the  social  contract  between  workers  and 
managers — unemployment  insurance.  Social  Security,  ERISA, 
workers'  compensation,  fair  labor  standards,  civil  rights,  and  so 
forth. 

And  the  question,  really,  to  be  addressed,  the  one  that  keeps 
ringing  in  my  mind,  is  how  to  maintain  that  degree  of  flexibility 
where  it  is  really  and  genuinely  needed — and  I  think  it  is  to  a  very 
large  extent  genuinely  needect— while  ensuring  at  the  same  time 
that  Americans  have — ^there  is  a  great  deal  of  consensus  around 
this  table  Uiat  those  fundamental  protections  are  being  eroded. 

How  do  we  manage  to  accomplish  both?  That  is  going  to  be  be- 
fore us  at  the  Labor  Department,  certainly,  directly  or  indirectly 
before  Congress. 

Anita,  do  you  want  to  comment  on  that? 

STATEMENT  OF  ANITA  PATTERSON,  AREA  DIRECTOR,  AMER- 
ICAN FEDERATION  OF  STATE,  COUNTY  AND  MUNICIPAL  EM- 
PLOYEES, ATLANTA,  GA 

Ms.  Patterson.  Yes.  To  that,  I  would  answer  to  liberalize  the 
laws  so  that  employees  who  want  to  be  unionized  can  in  fact  join 
a  union. 

I  work  in  the  South,  and  we  get  folks  all  the  time  who  want  to 
join  unions,  and  the  employers  will  not  recognize  it,  will  not  allow 
them  the  freedom  to  join  a  imion.  And  the  group  that  I  want  to 
talk  about  today  in  fact  is  one  of  those  groups. 

The  group  I  would  like  to  talk  about  today  are  the  food  service 
workers  of  The  Citadel,  and  I  am  here  to  represent  them  because 
they  were  afraid  of  losing  their  jobs,  and  they  would  not  come  to 
the  hearing. 

They  were  working  at  the  State-owned  institution  in  Charleston, 
SC,  and  they  were  privatized.  The  running  of  their  jobs  was  given 
over  to  ARA. 
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The  Citadel  has  been  in  the  news  recently  because  of  its  refusal 
to  admit  women,  but  that  story  pales  in  comparison  to  the  way  the 
school  has  treated  its  food  service  workers,  most  of  whom  are  Afri- 
can American  women. 

For  many  years,  these  workers  were  prevented  from  organizing 
to  improve  their  wages  and  working  conditions  because  South 
Carolina  does  not  allow  State  employees  to  join  unions.  But  in  re- 
turn,  the  State  at  least  provided  health  care,  retirement,  and  other 
benefits  to  these  workers. 

When  the  school  decided  to  privatize  the  food  service  operations, 
it  contracted  with  ARA.  ARA  has  refused  to  give  them  pay  in- 
creases and  to  provide  benefits.  The  pay  range  for  these  employees 
is  from  $4.25  to  $5.75  an  hour.  The  highest-paid  employee  is  the 
cook,  who  makes  $5.75  an  hour.  She  prepares  food  not  only  for  the 
cadets,  but  she  also  provides  catering  service  for  The  Citadel. 

ARA  offers  insurance,  but  most  of  these  employees  cannot  afford 
to  pay  the  premiums.  They  tried  to  organize  for  better  working  con- 
ditions, ana  ihe  National  Labor  Relations  Board  decided  that  The 
Citadel  controls  the  food  service  workers'  wages,  and  even  though 
they  were  ARA  employees,  they  could  not  organize  and  bargain.  In 
short,  they  were  left  m  limbo,  stripped  of  their  Government  bene- 
fits, but  now  they  have  no  rig^t  to  bargain  for  benefits  with  ARA. 

These  workers  are  not  alone.  We  represent  thousands  of  workers 
or  have  represented  thousands  of  workers  across  this  country  who 
face  the  same  thing  once  the  private  contractor  comes  in,  takes 
awav  their  benefits,  and  they  were  denied  unionization. 

We  ask  for  a  change  in  the  labor  laws  to  protect  them. 

Thank  you. 

[The  prepared  statement  of  Ms.  Patterson  follows:] 

Pbxparsd  Statemknt  op  Ms.  Patterson 

Mr.  Chairman  and  members  of  the  committee,  I  am  Anita  Patterson,  area  director 
for  the  American  Federation  of  State,  County  and  Municipal  Employees  (AFSCME) 
in  Atlanta,  GA.  AFSCME,  which  represents  1.3  million  public  sector  employees,  is 
no  stranger  to  the  prablems  causea  by  contracting  out  and  privitization.  All  too 
often  wenave  founa  that  contractor-provided  public  services  are  nu>re  costly.  Fre- 
quently, contracting  out  results  in  a  reduction  in  the  quality  and  elBciency  of  gov- 
ernment services.  Significant  social  costs  are  also  incurred.  Ine>atably,  contracting 
out  is  accompanied  by  a  lessening  of  public  control  over  the  administration  and  de- 
livery of  taxpayer  supported  services. 

Today  I  would  like  to  talk  about  one  of  these  cases.  I  am  here  on  behalf  of  the 
food  senrioe  woiken  at  the  Citadel,  a  State-owned  school  in  Charleston,  SC.  These 
worken,  like  many  other  public  servants,  were  "privatized* — meaning  they  were 
fired  and  then  leased  back — in  order  to  cut  their  wages  and  benefits. 

The  Citadel  has  been  in  the  news  recently  because  of  its  refusal  to  admit  women. 
But  that  story  pales  in  comparison  to  the  way  the  school  has  treated  its  food  service 
worken,  most  of  whom  are  African-American  women. 

For  many  years,  these  workera  were  prevented  from  organizing  to  improve  their 
wages  and  working  conditions,  because  South  Carolina  does  not  allow  its  State  em- 
pk)yees  to  join  unions.  But  in  return,  the  State  at  least  provided  health  care,  retire- 
ment, and  other  benefits  to  the  workers. 

When  the  school  decided  to  privatize  the  food  service  operation,  it  signed  a  con- 
tract with  ARA  Services.  The  workers  kept  their  jobs,  but  now  they  worked  for  ARA 
instead  of  the  State.  There  were  two  big  differences,  thou^:  ARA  refused  to  give 
them  periodic  pay  increases,  and  refused  to  provide  benefits. 

The  pay  range  for  these  employees  is  from  %4J25  to  $6.75  an  hour.  The  highest 
paid  en^>loyee  is  the  cook  at  i5.75.  She  prepares  food  for  the  cadets  and  provides 
catering  services  for  the  Citadel.  ARA  do^  ofler  insurance  but  most  of  the  employ- 
ees cannot  afford  to  pay  the  premiums. 
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Baoently,  th«*e  worker*  tried  to  or^^uiize  to  bargain  for  better  conditions.  But  the 
National  Labor  Relations  Board  deaded  that  the  Citadel  controls  the  food  eervioe 
workers'  warn,  even  thou^  they  were  ARA  employees.  As  a  result,  the  Board  held 
that  the  workers  could  not  organize  to  bargain  with  ARA.  In  short,  tbev  were  left 
in  limbo— they  were  stripped  of  their  sovemment  benefits  when  ARA  took  over,  but 
now  they  have  no  right  to  oargain  for  benefits  with  ARA. 

Ibese  workers  are  not  alone— thousands  of  other  public  sector  employees  have 
been  fired  and  then  leased  back  from  a  private  company  Cor  lower  wages  and  no 
benefits.  All  too  often  our  governments  sedc  to  balance  their  budgets  on  the  backs 
of  hardwoikinff  public  servants.  We  need  to  strengthen  our  labor  laws  to  protect 
workers  from  uds  kind  of  abuse. 

Thank  you,  Mr.  Chairman.  I  would  be  happy  to  answer  any  questions. 

Secretary  Reich.  Thank  you,  Anita. 

Other  comments? 

Mr.  Buonadonna.  One,  Mr.  Secretary,  and  that  is  that  in  some 
respects.  I  think  you  are  already  doing  it  That  is,  in  the  case  of 
many  or  the  existing  programs,  oenefits  and  other  kinds  of  struc- 
tures that  help  workers,  whether  it  is  the  unemployment  insurance 
system  or  the  other  structures  in  your  control  and  in  the  control 
of  the  Government,  there  is  a  general  view  these  days,  I  tiiiink, 
shared  by  the  administration,  and  explicit  in  its  poliaes  and  im- 

g licit  in  some  cases,  that  these  systems  need  to  become  more  flexi- 
le and  responsive  to  encouraging  re-employment  over  unemploy- 
ment, and  need  to  be  more  dynamic  in  moving  people  from  one  job 
to  the  next  and  providing  career  development  tor  them  instead  of 
protecting  them  when  they  are  on  the  job  and  helping  them  sustain 
themselves  when  they  are  off  the  job  until  they  go  back  to  their  old 
jobs  and  so  on. 

In  the  case  of  contingent  workers,  I  think  we  have  a  sUjghtly  dif- 
ferent issue,  and  that  is  that  there  is  an  issue  here  of  inclusion. 
That  is,  we  are  buildine  a  structure  of  labor  markets  that  will  in- 
creasingly exclude  people  from  basic  legal  protections,  whether  it  is 
a  radiologist  in  a  hospital  who,  l>y  virtue  of  their  skill  and  inde- 
pendence and  autonomy  or,  I  Uiink  ultimately,  a  technician  in  a 
manufacturing  operation,  the  same  sorts  of  issues  will  come  up.  As 
we  hear  today,  it  affects  people  who  are  clerical,  and  I  know  of 
cases  where  it  affects  people  who  are  doctors  and  lawyers  and  so 
on,  equally. 

Ms.  Lenhoff.  Mr.  Secretanr,  if  I  may,  I  am  Donna  Lenhoff  from 
the  Women's  Legal  Defense  Fund.  We  have  represented  a  number 
of  women  who  have  been  classified  as  independent  contractors  and 
nevertheless  been  the  subject  of  egregious  sex  discrimination,  like 
Ms.  Knight  here. 

I  think  in  this  case,  the  dvil  rights  law,  the  cost  of  not  complying 
is  fairly  minor,  and  that  it  is  tnily  a  legal  loophole,  and  lawyers 
use  that  defense  if  they  can.  The  reasons,  the  economic  incentives, 
to  classify  employees  as  independent  contractors  do  not  arise  from 
the  civil  rights  law  as  much  as  they  do  from  the  various  benefits 
laws,  particularly  Social  Security. 

I  mi^t  point  out  that  if  the  Health  Security  Act  is  passed,  the 
definitions  of  "employee"  and  "independent  contractor"  are  going  to 
become  very  important  tiiere  as  well,  because  the  nature  of  the 
health  insurance  coverage  that  is  provided  and  who  pays  is  going 
to  be  determined  by  that.  One  of  the  things  that  I  was  eoing  to  rec- 
ommend to  Senator  Metzenbaum  as  something  he  could  do  before 
he  leaves  is  to  take  a  very  close  look  at  that  with  his  colleagues 
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in  the  Senate,  and  I  know  certainly  the  administration  has  consid- 
ered it  as  well 

I  do  think,  though,  that  in  this  area,  to  some  extent,  the  trend 
has  continued  ana  has  gotten  bigger  because  there  has  been  not 
cost  to  it,  and  to  the  contrary,  the  rulings  of  the  National  Labor 
Relations  Board  and  of  the  courts  have  allowed  the 
misclassification  to  continue,  and  the  agencies  have  not  done  much. 

I  too  was  ver^  heartened  to  hear  about  the  Department  of  La- 
bor's new  initiative  on  enforcement  of  the  existing  law  in  this  area^ 
and  of  the  Treasury  Department's  interest  in  it  I  think  that  coula 
be  done  perhaps  in  an  even  broader  way — perhaps,  for  example, 
the  EEOu  should  issue  guidelines  clariMng  what  an  '^dependent 
contractor"  versus  an  "employee"  is;  perhaps  that  can  also  be  done 
under  some  of  the  Department  of  Labor's  statutory  jurisdictions  as 
well.  Actually,  under  the  Fair  Labor  Standards  Act,  that  is  one  of 
the  more  liberal  definitions  of  "employee"  versus  "independent  con- 
tractor" under  current  law. 

But  I  think  just  as  many  emplovers  have  been  alerted,  household 
employers  have  been  alerted  in  tne  last  year  by  certain  public  de- 
velopments to  their  responsibilities  vis-a-vis  their  own  employees, 
I  tiimk  other  employers  nught  get  a  wake-up  call  if  the  Department 
of  Labor,  the  EEOu,  the  "n-easuiy  Department  and  other  relevant 
agencies  issue  new  regs,  saying  we  are  going  after  this,  and  you 
have  got  to  look  at  your  classification  of  employees,  and  that  at  the 
veTy  least,  Uiose  parts  of  the  problem  that  we  can  capture  under 
current  law  could  oe  done  through  that  kind  of  an  effort 

Mr.  HiATT.  We  agree  that  the  contingent  work  force  is  not  going 
to  go  away  and  that  in  man^  instances,  many  of  these  contingent 
won  arrangements  are  motivated  bv  good  business  reasons.  The 
problem  is  tnat  in  many  instances,  tne  main  motivation  is  simply 
that  Uiis  is  a  new  way  to  increase  profits  at  the  expense  of  exploit- 
ing the  workers  who  were  previously  part  of  the  permanent  work 
force.  I  think  that  is  what  has  really  got  to  be  targeted  here,  both 
protecting  the  contingent  workers  in  arrangements  that  are  well 
motivated,  and  ^so  doing  something  about  those  which  are  not 

And  there  really  is  a  lot  that  can  be  done,  I  think,  inside  many 
of  your  agencies  in  the  enforcement  context  lliere  are  great  abuses 
out  there  of  unemployment  insurance  scams,  of  workers'  compensa- 
tion scams.  It  is  mteresting  that  employers,  when  they  have  lob- 
bied on  these  different  definitions  or  "employer."  have  been  very^ 
successful  in  eettinjg  broad  definitions  of  "employer"  in  workers' 
compensation  Taws  m  each  State,  because  there,  it  does  immunize 
them  to  be  seen  as  the  emplover  whether  the  employees  are  di- 
rectljr  working  in  their  estabUshment  or  not  So  if  you  look  at  the 
definitions  and  tiie  regulations  that  accompany  worker  compensa- 
tion laws  in  different  States,  you  see  very  broad  and  generous  laws 
and  regulations  that  protect  employers — and  what  is  good  for  the 
goose  is  good  for  the  gander;  if  tney  are  able  to  do  this,  and  States 
are  willing  to  accommodate  and  the  Federal  Government  is  willing 
to  accommodate  in  such  areas  as  workers'  comp,  one  would  think 
that  the  same  kinds  of  protections  could  be  administered  in  unem- 
ployment compensation  and  some  of  these  other  areas. 

Mr.  Belous.  Mr.  Secretary,  I  would  suggest  that  a  key  portion 
of  that  is  going  to  be  portable  benefits.  Ifwe  are  going  to  nave  a 
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flexible  work  force,  you  will  need  portable  benefits  in  health  care, 
you  will  need  it  in  pensions. 

Unfortunately,  in  terms  of  school  training — and  I  wish  I  could 
say  that  under  more  continefent  arrangements,  the  private  sector  is 
going  to  pick  m>  more  of  the  ball,  but  I  do  not  think  that  is  the 
case — I  think  the  growth  of  the  contingent  work  force  puts  added 
emphasis  on  the  importance  of  our  Crovemment  skill  training  sys- 
tems. 

Mr.  Carnevaiz.  One  thing  that  Mr.  Hiatt  said  that  I  think  is 
tremendously  important,  and  I  see  it  all  the  time  in  companies  that 
I  work  with,  is  that  there  is  a  normative  dimension  to  this,  a  value- 
laden  dimension  to  it.  That  is,  there  is  flexibility,  and  there  is  flexi- 
bility, and  oftentimes,  vou  see  people  in  the  same  institution  pursu- 
ing both  kinds.  What  I  mean  by  tnat  is  that  in  an  economy  where 
people  are  increasingly  independent,  and  you  are  building  a  set  of 
institutional  networks  for  the  sake  of  flexibility  to  compete  in  a 
flexible  work  force,  there  is  one  version  of  that  where  people  are 
members  of  various  kinds  of  networks,  from  teams  to  networks  of 
companies  to  produce  products,  and  where  they  are  both  more  au- 
tonomous because  of  their  size,  the  size  of  the  individual  units,  and 
80  on,  and  also  at  the  same  time,  more  integrated  and  dependent 
on  each  other.  And  the  issue  that  always  comes  up,  I  thinK — I  see 
it  all  the  time — ^is  the  nature  of  that  relationship,  the  values  under- 
neath it  If  you  are  more  dependent  on  somebody,  and  that  results 
in  collaboration  and  commitment,  that  is  one  kind  of  a  relationship. 
If  you  are  dependent  on  somebody,  and  the  dependency  is  a  matter 
of  vour  using  them  in  some  way  or  another — that  is,  a  more 
exploitive  relationship— and  it  is  very  hard,  when  one  looks  at 
finable  svstems,  in  may  cases,  you  have  got  to  go  out  and  talk  to 
the  people  in  them  to  get  a  tieel  for  what  they  are  really  about 
There  are  'How  road**  versions  of  flexibility,  that  is,  driving  wages 
down,  exploiting  others,  reducing  your  own  risk,  and  there  are 
*^i^  road"  versions  that  emphasize  collaboration  and  mutual  com- 
mitment and  so  on  and  so  forth.  That  subtlety,  I  have  never  figured 
out  how  one  builds  that  into  policy.  It  is  a  leadership  issue  in  some 
respects  in  the  private  economy,  I  think. 

Mr.  Spriggs.  Mr.  Secretary,  I  think  we  do  need  to  get  back  to 
one  point  that  I  think  you  raised  successfully  before,  and  Ms.  Nuss- 
baum  did  also,  and  that  is  the  disproportionate  impact  of  the  wa^ 
in  which  the  Sneaner^  side  of  that  flexibility  plays  out  on  both  mi- 
norities and  women,  and  the  irony  that  within  the  way  that  courts 
interpret  what  is  an  employer  and  what  is  an  employee,  particu- 
larly within  the  dvil  rights  legislation,  within  Title  VII,  again  hits 
at  it  is  easier  to  do  it  the  mean  way,  because  the  loopholes  are  big- 
ger as  we  get  outside  of  the  Fair  Labor  Standards  Act,  as  we  get 
toward  ADA,  as  we  get  toward  the  issue  of  Title  VII.  So  there  has 
to  be  some  concern  about  what  do  we  want  flexibility  to  do,  and 
do  we  want  it  to  be  shared  equally,  the  benefits  of  flexibility  to  be 
shared  equallv,  in  our  society. 

Secretary  Reich.  Good  question.  Bill.  We  are  going  to  be  grap- 
pling with  that  in  the  future. 

I  want  to  thank  all  of  you.  Unfortunately,  we  have  to  wrap  up. 
There  is  going  to  be  a  policy  panel,  I  understand,  at  noon,  continu- 
ing on  here. 


59 

On  behalf  of  those  who  organized  the  conference,  thank  you,  and 
thank  you  to  me. 

[Whereupon,  the  subcommittee  recessed  at  10:35  a.m.  to  resume 
at  12:10  p.m.] 

Afternoon  Session 

Senator  Metzenbaum.  I  hope  nobody  had  the  impression  that 
this  Senator  is  not  very  smart  in  knowing  how  to  schedule  con- 
ferences of  this  kind.  Never  before  since  I  have  been  in  the  Senate 
do  I  remember  having  2  hours  of  votes,  and  now  I  am  told  there 
mav  even  be  another  one  within  the  next  few  minutes. 

But  I  am  happy  to  begin  the  second  panel  of  today's  conference, 
and  want  to  apologize  to  all  of  you  who  waited  for  us  to  return. 

With  this  second  panel,  we  want  to  evaluate  corporate  strategies 
and  Federal  policies  on  the  contingent  work  force.  Some  companies 
achieve  flexibility  at  the  expense  of  workers,  like  Bank  of  America. 
Frankly,  that  is  happening  all  over  the  world.  Even  in  Japan  last 
month,  Toyota  announced  plans  to  scrap  the  Japanese  tradition  of 
lifetime  employment  in  favor  of  short-term,  one-year  contracts  for 
20  to  30  percent  of  its  work  force. 

But  on  the  other  hand,  some  American  companies  have  tried  to 
minimize  the  impact  on  workers,  by  using  corporate  strategies  that 
are  more  worker-IHendly.  Perhaps  we  ought  to  hear  from  Ms. 
Smith  at  this  time. 

STATEMENT  OF  SUZANNE  SMITH,  CO-DIRECTOR,  NEW  WATS 
TO  WORE,  SAN  FRANCISCO,  CA 

Ms.  Smith.  I  would  be  happy  to. 

Senator  Metzenbaum.  I  would  like  to  ask  each  of  the  panelists 
to  try  to  confine  his  or  her  remarks  to  about  5  minutes,  please. 

Ms.  SiiOTH.  All  right,  I  think  I  can  handle  that. 

I  am  Suzanne  Smith,  co-founder  and  co-director  of  New  Ways  to 
Work,  a  nonprofit  research  and  consulting  organization  that  has 
been  nere  for  about  22  years,  whose  primary  focus  has  been  on  re- 
due^  and  restructured  work  time  options  as  a  way  to  provide  bal- 
ance for  individuals  and  flexibility  for  employers. 

I  want  to  say  that  in  1989,  when  my  partner  and  I  wrote  "Creat- 
ing a  Flesdble  Workplace,"  the  use  of  contingent  labor  was  as  a 
flexibility  tool,  like  telecommuting  and  iob-sharing.  Its  increased 
use  is  rapidly  creating  a  two-tiered  laLor  force,  no  longer  iust 
buffering  the  core  fix)m  downturns,  but  becoming  a  strategy  of  its 
own. 

This  has  put  increasing  pressure  on  core  employees  and  has  en- 
couraged the  parallel  growth  of  internal  flexibility.  In  contrast,  this 
is  a  human  resources  strategy  that  is  long  range  and  proactive  and 
includes  a  variety  of  integrated,  mostly  optional  work  schedules, 
use  of  both  on  and  off-site  space  arrangements,  and  the  training, 
retraining,  and  cross-training  of  employees. 

We  feel  that  four — and  they  are  not  now  necessarily  new,  but 
certainly  need  to  be  lifted  up— work-time  models,  if  utilized  prop- 
erly, could  provide  a  long  range  alternative  to  the  overuse  of  tem- 
porary and  consultant  employees. 

These  are,  first,  voluntary  iob-sharine;  that  is,  two  people  shar- 
ing the  responsibility  of  one  mil-time  job,  with  salary  and  benefits 
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pro-rated,  as  a  form  of  regular  part-time.  Another  one  is  V-time 

Srograms,  whidi  are  a  refinement  of  this.  This  allows  voluntary  re- 
uced  work-time  as  a  time-income  trade-off  arrangement  that  al- 
lows full-time  employees  to  reduce  work  hours  temporarily.  Gen- 
erally, it  is  from  5  to  50  percent  time,  and  it  is  scheduled  on  a  reg- 
ular year  or  half-year  basis.  The  schedule  remains  in  force  for  this 
time,  and  afterwards,  the  employee  returns  to  full-time  status. 

Another  one  that  certainly  nas  not  been  used  in  the  United 
States  anywhere  near  as  effectively  as  it  has  in  Europe  and  in  Can- 
ada is  work-sharing,  which  is  an  alternative  to  layons  in  which  all 
or  part  of  an  organization's  work  force  temporarily  reduces  hours 
ana  salary  in  onler  to  reduce  operating  costs.  It  can  be  done  ad 
hoc,  it  can  be  done  in  combination  witn  short-time  compensation 
from  unemployment  insurance  in  17  States  in  the  United  States. 

These  programs  allow  and  encourage  various  kinds  of  voluntary 
reductions. 

The  fourth  model,  which  is  the  one  we  have  been  investigating 
most  and  is  currently  the  most  interesting  to  us  is  the  idea  of  an- 
nual hours  contracts.  This  is  one  in  which  management  and  labor 
agree  on  the  number  of  hours  of  work  which  vdll  oe  needed  during 
a  given  year  and  then  design  a  scheduling  format  The  result  is  a 
framework  around  which  work  time  can  be  arranged  in  whatever 
units  or  form  the  business  requires  and  the  employees  ajgree  to. 
This  allows  part-time  sdiedules  to  be  incorporatea  and  to  increase 
coverage  during  peak  periods  of  activity.  Training  time,  and  longer 
blocks  of  both  work  and  leisure  time  can  be  designed. 

[The  prepared  statement  of  Ms.  Smith  follows*] 
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D«te:  February  8.  1994 

To:  Scfwic  Labor  SubcotTimittce 

For:  Conrerencc  on  the  Continscnt  Workforce 

From:     Suzanne  Smith 

t. 

SuTj^ntK  Smith  co-founded  New  Wiyj  to  Work  (NW^')  In  1972.  with  her  partner.  Barney 
Olmsted  because  of  a  reali/.ation  that  miny  people  and  organization's  work  needs  were  not 
being  met  In  cur  changing  society    NWW'i  primHry  focus  has  been  on  reduced  and 
rcstniciured  work  lime  options  as  a  way  to  provide  bnlance  for  individuals  and  flexibility  for 
cmplo)cr$.    She  continues  to  serve  as  Co-Director,  bcinc  responsible  for  long  ran^e 
programming,  flnancial  planning  and  the  Equiflcx  project. 

Ms.  Smith  consults,  develops  prog lams  and  directs  N\^'\Vs  Data  Center.   Ilcr  clients  have 
itKlndcd  a  wide  ranee  of  oignnizations  ^from  the  state  of  California  and  the  Women's 
PuriMU  of  the  I'.S.  Department  of  Labor  lo  Chevron.  Clurox  and  the  Trovincial  Oovcrnmcnt 
of  Quebec.   She  speaks  and  virjics  regularly  with  her  partner  on  tJie  subject  of  work-time 
flexibility  with  The  Job  Sharinp  MnnJhnnk  (Ten  Speed  Press  1985)  being  one  of  their  most 
popular  books.   Their  most  recent  book.  Crcatinp  A  Flexible  Workplace  (AMACOM  1990) 
won  (lie  Society  for  Human  Resources  Management  award  for  (he  best  book  of  1990. 

Ms.  Smith  was  a  member  of  the  California  Legislature's  Joint  Select  Task  Force  on  the 
Changing  Family  chairing  the  subcommittee  on  Work  and  Family  K^cs.   She  is  a  founding 
member  of  the  National  Work  and  Family  Summit  and  an  AfTiliaie  of  The  Sao  Francisco  Bay 
Area  Employer  Work  &  Family  Coalition. 

She  is  a  founder  and  treasurer  of  the  International  Society  for  Work  Options  and  will  be  a 
presenter  at  it's  annual  meeting  this  year  in  Amcrsfoort,  The  Netherlands.   She  also 
presented  to  the  Commission  of  the  European  Communities'  conference  on  'Managing 
Ch.nnge:  Employment  Praciiccs  for  1992*  in  Dublin  and  to  the  Dutch  Social  Economic 
Council  at  the  Hague. 

II 

New  Ways  to  Woik  launched  tlic  F.quiflcx  Project  in  1987  to  promote  fairer  forms  of  work 
place  Hexihility:  fqutt;<ble  nrxibility  or  eguinex    As  some  companies  are  coming  to  realize, 
rffcrinf  eq^iiiable.  flexible  oriion<i  ihrouchout  a  eoinpam  makes  bcucr  h'ng  term  business 
and  sucl.il  sense  than  rctaininr  a  ri^id  core  and  exporting  discotmied  flexibility  lo  the  rings 

Activities  relevant  to  the  contingent  workfoice  have  been: 

1988  •  Testified  and  helped  frame  the  Employment  and  Housing  Subcommittee  of  the 

House  Committee  on  Government  Operations'  hearings  on  the  Impact  of 
contingent  employment. 

1989  •  K\VW  and  the  Conference  Board  piovided  the  first  data  about  the  extent  of 

use  of  both  conllngent  workers  and  flexible  options  for  regular  employees  in  their 
national  suney  of  321  large  corporations,  partially  funded  by  The  Womcn'a 
Bureau  and  published  in  The  Conference  Board's  Research  Bulletin  No.  240, 
Flexible  ?;tiiffine  and  Scheduling  In  US.  Coryv>rarlons. 

1990  -  Helped  the  Oovernntcnt  Accounting  Office  (OAO)  initiate  some  rcacarch  into 

tl)e  effects  of  confinpcnt  employment 
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•  ■       • 

1991  -  Dc«ipr>cd  arxJ  co-sponsored  wlih  the  Fconomic  Policy  InslUute  a  conrerence  on 

New  Policies  for  Part-Time  &.  Contingent  Workers 

-  Wrote  and  published  with  DuPont  the  booklet.  Flc«ihilitv:  Compclline  Strategics 
for  »  Compclitive  Workplnce 

-  Funded  and  worked  with  Dr.  Stanley  NoUen.  Georgetown  U.  School  of 
Business,  on  research  about  the  efrects  o(  optional  flcxibilit)'  for  regular  employees 
and  the  bottom  line  inipxct  on  people  and  organt7.Ntinn.s  of  the  overuse  of 
continpeni  «'orkers. 

1992  -  Published  a  summary  of  the  NWW/EPl  conference.  New  Policies  for  Part- 

Time  ^    Continpcni  Wprkcts. 

1993  •  TcstiHcd  at  the  Senate  Subcommittee  on  Labor's  Hcnrings.  Townrd  • 

Di5posable  Workforce:  The  Increasing  Use  of  'Continscnt"  Labor. 
•  Oif anizcd  with  the  Conference  Board  the  first  national  conference  on  workplace 
flexibility.  Reinventing  The  Workplace:  New  Perspectives  on  Flexibility  In 
Tomorrow's  Competitive  Comnanv. 

-  Presented  Dr  Stanley  Nollcn's  Initial  research.  Exploding  the  Mvth:  Is 
jPontineent  TjiSor  Cost-Effective? 

in 

Over  the  past  three  years  NWW  has  observed  that  downsizing  has  become  the 
flexibility  strategy  of  choice  for  many  companies.  They  seek  *in  Irreducible  core  level  of 
permanent  employees*  In  an  effort  to  boost  productivity  and  efficiency.   But  there  Is  «onK 
question  as  to  whctlicr  these  business  goals  arc  being  achieved  and  it  what  cost  to  the 
Individuals,  the  organizAtions  and  the  society. 

Where  do  all  the  'downsized'  workers  go?  In  years  past,  laid -off  workcn  could 
expect  to  find  another  'pchnancnt*  job  In  the  same  Industry-  or  even  the  same  company. 
Today,  most  firms  are  not  planning  to  rehire  regular  workers  when  the  economy  picki  up. 
•Outsourcing*,  or  purchasing,  as  many  services  as  possible  Is  the  objective.  Consequently, 
mnny.  If  not  most,  'downsized*  employees  become  part  of  the  contingent  workforce.   As  tn 
example.  Bank  of  America  has  set  h$  goals  for  branch  offices  to  be  19%  full  lime  people. 
23%  part-time  with  pio-ratcd  benefits  and  585t  hourly  with  no  benefits    If  the  rest  of  the 
growing  service  sector  of  our  economy  moved  to  this  model,  almost  60%  of  our  workers 
would  be  working  hourly  without  any  benefits  and  the  t«'o-tier  workforce  would  be  lolidly  In 

place  In  the  United  States. 

Although  there  Is  currently  no  way  of  knowing  how  many  people  are  contingent 
workers  and  how  they  may  be  putting  their  working  lives  together  around  part-lime  and 
temporary  jobs,  we  do  know  that  many  families'  economic  support  Is  becoming  more  fragile. 
The  repercussions  from  this  approach  has  Increased  the  number  of  Individuals  and  families 
without  a  steady  income,  without  health  Insurance,  and  without  much  hope  for  some  Income 
security  in  the  future. 

llKSC  growing  contingent  Individuals  and  faintlics  must  ilien  be  cared  for  by  society 
rather  than  being  able  to  be  contributors  to  the  common  economic  good    Currently  local 
governments,  slates  and  the  federal  goveramem  must  find  ways  to  provide  for  their  welfare 
out  of  declining  revenues  and  with  the  burden  of  the  large  deficit.  This  can  become  an  issue 
of  much  magnitude  economically  both  now  and  in  the  fuwre  If  these  families  are  not  able  to 
become  part  of  the  much  needed  extensively  trained  workforce  of  the  future.  We  literally 
could  have  a  brain  and  an  economic  drain  on  all  our  resources,  never  mind  becoming  less 
than  humane  in  the  treatment  of  our  fellow  citizens. 

There  Is  however,  another  nagging  question:  Is  litis  growing  contingency  good  for 
business''   When  using  contingent  labor,  companies  save  money  on  salarj  and  benefits  and 
incur  new  costs  for  agency  fees,  training  and  turnover  -  costs  that  are  seldom  totalled 
compan\-uldc  because  they  arc  Imurrcd  Increincnialy  with  dcpaitmcnt  or  project  budgets 
bearing  the  Impact.     Most  of  our  global  competitors  do  not  use  layoffs  to  the  extent  th.it  the 
U.S.  docs  as  a  means  of  responding  to  drop  in  revenue    In  Japan,  for  example,  profiis  aie 
cut  before  jobs  and  shareholders  bear  the  buidcn;  in  Gcrm.iny  work  sharing  keeps  layoffs  to 
a  minimum.    This  mitigates  both  the  social  and  economic  coa^qucnces  of  reccssionarj- 
periods     Consumer  eonfidence  and  consumer  spending,  do  not  decline  to  the  extent  they  do 
In  this  county  because  fewer  people  are  urjemploycd;  recessionary  periods  are  shorter  and 
economics  more  stable 
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Ifi  hard  for  'jurvivors'  to  t«  Innovaiive.    They're  too  busy  surviving.     With  two  out 
of  five  cf>mpanic$  urxlcrsinfrcd  according  to  i  1992  Oljicn  survey,  and  a  irotting  number  of 
enT))lo)er$  exprcjfinf  concern  over  employee  skills  dencicntlcs,  problems  of  employee 
nioralc.  alienation  and  stress  take  en  a  business  significance  they  might  not  have  In  less  lean 
firtKS     Global  competition  is  considered  i  *dr|v«'  of  downsizing  but  our  global  compctiiori 
In  many  Instances  have  Increased  quality  and  productivity  by  Tindinj  new  ways  to  stabilize 
employment  and  emphasize  employee  retraining  and  redeployment  rather  than  layoffs. 

The  American  WanagertKnt  Association  In  Its  June  1993  ifudy  of  836  eompantea 
found  that  fewer  companies  are  embracing  policies  that  "share  tl>e  pain'  and  reduce  ll>e 
Dccexsity  for  layoffs.   And  yet  these  kinds  of  policies,  which  Include  work  sharing  with  ihurt 
lime  compensation,  voluntary  reduced  work  time  and  paid  and  unpaid  leaves,  can  also  ellch 
behavior  which  avoids  skJc-effccis  like  'nirvlvor  syndrome'  and  "lack  of  consumer 
conndence*  and  engenders  commitment  artd  the  willingness  to  work  towards  longer  term 
tain. 

By  not  bccotning  more  flexible,  companies  may  be  overlooling  tn  opportunity  to 
greatly  Increase  employee  morale  and  commitment  at  a  tinw  when  co.M-cffecilve  motivators 
•re  hard  to  come  by. 

IV. 

The  four  new  work  time  models  that.  If  utilized  properly,  could  provide  ■  long  nngc 
alterative  to  the  overuse  of  temporary  and  consultant  employees  arc  Job  Sharing,  V-Tlme 
Programs,  Work  Sharing  with  or  without  Short  Time  Compensation  and  Annual  Hours 
Contracts.   TJke  a  core/ring  strategy,  these  options  all  reflect  a  radical  reassessment  of 
traditional  approaches  and  attitudes  about  such  aspects  of  hours  systems  as  the  use  of  regular 
part  time  employment,  the  vahjc  of  rinding  alternatives  to  layoffs  and  the  need  to  redesign 
shift  work.   They  are  models  which  build  on  employees'  needs,  integrate  both  full  and  part- 
time  work  schedules,  and  embody  the  concepts  of  equitable  flexibility  for  both  organiMtions 
and  people. 

Voluntary  job  sharing  -  two  people  sharing  the  responsibilities  of  one  full-time  Job 
with  salary  and  benefits  prorated  -  as  a  form  of  regular  part-lime.   At  Its  best  It  provides  a 
%ty  to  offer  part-time  work  under  full-time  conditions  and  In  Job  classiricailons  which  are 
not  usually  available  on  a  part-time  basis. 

V-Tiine  Programs  are  a  further  rennemem  of  the  concept  of  voluntary,  regular  part- 
lime  «-ork.    V-Time  is  short  for  voluntary  reduced  work  lime  program.   It  is  a  time/incon»e 
fiadeoff  ariangemcnt  that  allows  full-time  employees  to  reduce  work  hours  temporarily.   A 
typical  V-Tlmc  program  offcis  a  choice  of  several  klixls  of  work  time  (and  pay)  reduction. 
ranjinp  from  5^  to  SO*/t-   The  new  schedule  remains  in  force  for  a  specified  period  - 
usually  si.x  monilis  or  a  year  -  alter  which  the  employee  returns  to  full-time  status  or  re- 
enrolls.    All  employee  t^ncfits  arc  maintained,  although  most  are  prorated.   And  the 
employee  has  a  choice  of  how  the  time  off  can  be  taken  -  on  a  regular  basis,  as  a  reduced 
day  or  ueck.  or  in  a  block  of  time 

Work  Sharinf  is  an  alternative  to  layoffs  In  which  all  or  part  of  an  organization's 
«oikforce  temporarily  reduces  hours  and  salary  In  order  to  reduce  operating  costs.   Today, 
three  basic  types  of  work  sharing  are  used  in  the  U.S.:  (1)  id  hoc  work  sharing;  (2)  work 
shaiing  in  combination  with  Short  Time  Compensation  from  Unemployment  Insurance 
avalbble  in  sevcnrcen  states  ;  and  (3)  programs  which  allow  or  encourace  various  kinds  of 
voluntary  reductions  in  work  time  by  individual  employees.    Retaining  trained  personnel 
inMcad  of  laying  people  off  during  an  economic  downturn  Is  a  relatively  new  concept  In  the 
United  Slates 

The  fourth  model  which  deserves  attention  is  the  Idea  of  Annual  Hours  Contracts  In 
whith  m^n.igcmcm  and  labor  agree  on  the  number  of  hours  of  woik  which  will  be  rKcdod 
duiinf  a  given  year  and  then  design  a  scheduling  format    The  schedule  may  be  fixed  or 
variable;  It  may  use  up  all  of  the  hours  or  some  may  be  held  in  reserve  to  be  used  when  the 
employer  and  employees  decide  they  are  needed.   The  result  Is  a  framework  around  which 
woikiimc  can  be  arranged  in  whatever  units  or  form  the  business  requires  and  to  which 
employees  will  agree     Pan  time  schedules  can  be  Incorporated  and  allocated  to  increase 
coverape  during  peak  periods  of  activity;  training  time  and  longer  blocks  of  both  work  and 
leisure  lime  can  be  designed. 
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British  nuna(cmcni  consut(3ti(  Philip  Lynch  suggests  th»(  there  ire  four  types  of 
tdvaniagc  offered  by  the  •nnu;tl  hours  spproach:  (I)  the  ability  to  separate  employee  hours 
fn^n^  production  hours:  (7)  tJ»c  possibility  for  scheduling  more  cmplovcc  hours  during  pc«k 
periods  of  activity  artd  extend  operations  uhcre  needed;  (3)  the  possit  'ity  of  redcnninj 

overtime'  and  eliminating  it  as  a  'nieans  of  production'  and  (4)  creating  basic  change  in  the 
way  hours  of  work  are  perceived  and  used. 

V 

Actions  that  policy  maken  can  uke  to  help  hasten  the  use  of  equiuble  flexible 
scheduling  and  Slafrmg  are: 

1.  I'asj  Representative  Pat  Schrocdcr'i  Part-Time  and  Temporary  Worker 
Protection  Act  HR  2188  (attached)  which  provides  for: 

*  Part-Time  workers  to  receive  onemploytnent  while  looking  for  part-time  work 

*  Requires  the  Dureau  of  Labor  Statistics  to  annually  survey  temporary  workers 

*  Provides  pro  rata  health  and  pension  benefits  for  contiiicetit  workers  working 
500  hours  a  year  or  more 

2.  MAe  insurance  and  pension  rights  available  for  contingent  ^vorkers 

*  Financial  barriers  to  health  care  must  be  removed 

*  Health  care  coverage  for  all  Americans  must  be  equal  and  equally  accessible 

*  Reduce  the  number  of  years  required  for  vesting  In  a  pension  from  Five  to  three 

*  ln<:iire  portabilil>  of  pension  credits  from  job  to  Job 

3.  Gather  information  on  the  composition  and  conditions  of  the  contingent  workforce 

*  A  count  of  tensed  employees  should  be  taken 

*  A  count  of  at-hoine  workers  should  be  taken 

*  A  coniprehcnsi»e  survey  should  be  instituted  to  determine  the  extent  of 
contingent  workers*  co%erage  by  medical  plans,  pension  plans,  child  care  and 
other  major  frinpe  benefits 

4.  f)etermine  definitions  and  standards 

*  A  national  standrtrd  needs  to  be  set  for  what  constitutes  temporary  work 

*  The  definition  of  tcmporar}-  employee  should  be  broader  than  that  encompassed 
by  inclusion  in  the  temporary  help  supply  industry 

*  Report  an  increase  In  "head  count"  as  a  positive  emplojmcnt  factor  Instead  of 
as  a  ncfalive 

5.  Review  statutes  governing  benefits  and  income  replacenKnt  programs  to  eliminate 
inequities  that  discourage  employers  from  offering  prorated  benefits  and  cquiflcx 
options 

*  Change  the  formula  for  Social  Security  and  Unemplnyment  Insurance  which 
penalises  employers  for  employing  workers  on  a  rcguljr  part-time  basis 

6.  lite  Federal  Government  must  examine  its  own  policies  in  this  area.   It  Is  a  m^or 
employer  of  contingent  workers.    In  the  1970s  It  led  the  way  in  promoting  flexible 
scheduling  but  since  the  '80s  it  has  deemphasi/ed  these  options  and  increa^d  the  use  of 
long  term  temporary  workers,  %«ithout  Job  protection  or  benefits. 

*  Congress  and  the  adminislrallon  must  rease  modelling  such  contingent  practices 

*  Call  upon  the  states,  municipalities  and  private  business  to  do  the  Same 
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Senator  Metzenbaum.  Thank  you  very  much. 
I  l^l7w'?i^  t^  Btatementa  from  some  of  the  other  panelists. 

ihiSrh.^.u    ^.wu?^™  uT**™  ^«"«"  fro™  Hewlett-Packard, 
w^ch  has  dealt  with  this  problem  very  well. 

Tom. 

^^SS^^LJE^  !2SS?^N'  MANAGER  OF  HUMAN  RE- 
80UR0B  PLANNING.  HEWLETT-PACKARD  COMPANY,  PALO 
ALiXOy  CA 

Mr.  PiERSON.  Thank  you,  Senator. 

My  name  is  Tom  Pierson,  and  I  work  for  the  Hewlett-Packard 
Company^  We  have  been  wrestling  with  the  contingent  work  force 
issue  in  Hewlett-Packard  for  about  5  years  now.  We  started  5  years 
or  so  ago,  having  grown  our  own  internal  temporary  work  force  and 
found  that  in  a  companv  hke  ours  which  has  a  veiy  strong  culture, 
with  an  eeahtanan  kmd  of  mentality  where  people  are  treated  veiy 
similar,  if  not  the  same,  that  having  a  two-tiered  work  force  just 
did  not  suit  Hewlett-Packard's  environment 

So  we  again  do  not  profess  to  have  a  monopoly  on  truth  or  wis- 
dom, but  we  kmd  of  looked  around  and  said  we  think  there  is  a 
better  way  to  manage  the  flexibility  that  we  need  in  our  work  force 
desijm. 

What  we  have  embarked  upon  is  developing  a  very  strong  part- 
nershipwith  some  world-class  what  we  call  I&  suppUers—f  think 
the  word  -temporary"  is  hopefully  becoming  obsolete  with  regard  to 
this  issue.  ^ 

Senator  Metzenbaum.  Was  this  started  during  the  administra- 
tion of  John  Anderson?  Wasn't  he  your  corporate  head  for  a  while? 

Mr.  PlERSON.  No.  It  was  under  John  Young. 

Senator  Metzenbaum.  Yes,  excuse  me.  John  Young.  Was  he  the 
one  who  started  it,  or  had  he  left  the  company? 

Mr.  PiERSON.  He  was  the  president  and  CEO  at  the  time. 

The  primary  reason  we  set  up  our  own  what  we  call  "flex  force" 
was  because  5  or  6  years  ago,  there  were  a  lot  of  skill  sets  that  we 
needed  on  a  temporary  basis  that  could  not  be  provided  by  the 
Manpower  or  Kelly  Services.  Over  the  last  4  or  5  years,  we  have 
found  that  these  agencies  can  indeed  provide  very  hirii  quality 
temporary  skill  sets  of  a  nature  that  they  could  not  5  years  ago 

bo  we  found  that  by  developing  a  very  close  partnership  with 
some  of  these  suppliers— and  a  partnership  is  designed  in  Hewlett- 
Pa^ard  terms  m  terms  of  flexibility;  we  are  looking  for  a  buffer 
work  for&e  that  provides  us  flexibility  as  opposed  to  a  cost  advan- 
tage, so  flexibiUty  is  the  competitive  advantage,  it  is  not  the  re- 
duced cost.  So  we  have  partnered  with  some  firms  that  have  a 
similar  outlook  on  Hfe  to  Hewlett-Packard.  They  have  a  similar 
philosophy  of  how  people  should  be  treated. 

So  to  Hewlett-Packard,  the  benefit  is  the  flexibility  that  the  flex 
force  provides  us  as  opposed  to  the  cost  advantage. 

We  are  conwmed  about  the  "imping  of  America"  syndrome  be- 
cause, quite  frankly,  among  the  things  that  make  a  company  like 
Hewlett-Packard  successfiiT  are  loyalty,  creativity,  ancf  innova- 
tion—the kmds  of  things  that  only  come  with  employment  security 
I  bebeve  you  could  list  a  whole  lot  of  things  that  people  find  impor- 
tant m  hfe,  but  I  am  absolutely  certain  that  on  the  top  of  that  bst 
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is  going  to  be  some  level  of  security — pav,  benefits,  other  things  are 
not  going  to  be  on  the  top  of  that  list.  I  believe  it  is  the  feeling  that 
you  are  going  to  be  around  tomorrow,  having  something  construc- 
tive and  contributing  to  be  able  to  provide. 

So  by  finding  partners  that  have  a  similar  value  system  in  terms 
of  people  treatment,  we  have  found  that  we  can  indeed  provide 
those  folks  with  ihe  kind  of  environment  that  provides  them  more 
emplojrment  security.  It  is  a  buffer  work  force  to  Hewlett-Packard* 
and  we  use  it  only  where  we  need  flexibility.  We  go  out  of  our 
way — take  great  pains,  in  fact — to  ensure  that  we  are  only  using 
a  baSeT  work  force  in  positions  for  ramping  up,  consolidations,  ^- 
ture  wind-downs,  unpredictability,  seasonaUty,  those  kinds  of  posi- 
tions, as  opposed  to  full-time,  ongoing  jobs  where  we  are  simply 
saving  benefit  costs  by  having  contingent  workers  doing  that  worlL 

So  it  takes  a  lot  of  management  time,  and  it  takes  a  lot  of  atten- 
tion. As  I  said,  cost  is  not  the  issue  for  Hewlett-Packard  with  the 
contingent  work  force. 

Senator  Metzenbaum.  Do  people  get  wages  similar  to  the  other 
workers? 

Mr.  PiERSON.  With  the  partners  that  we  partner  with — and  we 
are  in  the  process  of  tightening  that  even  more — ^I  will  not  say  we 
are  dictating  Uie  employment  conditions  under  which  those  people 
woik  with  uieir  employer,  which  is  the  agenc^r,  but  we  certainly 
want  to  make  sure  that  agency  shares  our  value  system  with  re- 
gard to  the  quality,  the  training,  the  development,  the  pay,  the 
benefit  package 

Senator  Metzenbaum.  Health  care. 

Mr.  PiERSON.  — that  is  going  to  be  able  to  provide  us  the  kind 
of  quality  of  skill  set  we  are  looking  for.  So  quality  you  mig^t  say 
is  the  underpinning  factor  of  the  whole  thing.  If  in  fact  you  are 
going  to  provide  Hewlett-Packard  the  quality  of  people  it  demands, 
Uie  market  is  going  to  dictate  how  those  people  need  to  be  treated; 
the  supply  and  demand  issue  will  indeed 

Senator  METZENBAUM.  Do  they  get  health  care  benefits? 

Mr.  PiERSON.  Yes. 

Senator  METZENBAUM.  Vacation  pay? 

Mr.  PiERSON.  Vacation,  sick  leave,  health  care,  401(k)s  if  pos- 
sible. 

Senator  Metzenbaum.  I  commend  you.  Thank  you  very  much. 

Mr.  PiERSON.  It  is  clearlv  a  buffer  work  force,  and  we  have  a 
limit  on  the  time  that  people  can  stay  in  these  jobs  to  ensure  that 
they  do  not  become  a  source  of  cheap,  ongoing,  regular  labor. 

[The  prepared  statement  of  Mr.  Pierson  follows:] 

PREPASKO  drATBMKNT  OF  MR.  PiERSON 

My  name  ia  Tom  Pienon,  I  work  for  the  Hewlett-Packard  Company  in  the  capac- 
ity of  manager,  human  resource  planning,  stafUng  and  relocation.  Hewlett-Packard 
designs,  manufactures  and  services  electronic  products  and  systems  for  measure- 
naent  and  oon^nitation.  Our  basic  business  purpose  is  to  create  information  products 
that  accelerate  the  advancement  of  knowleoge  and  improve  the  effectiveness  of  peo- 
ple and  organizations.  Tlie  compan^s  products  and  services  are  used  in  industry, 
Dusiness,  engineering,  science,  medicine  and  education  in  approximately  100  coim- 
tries. 

My  aq>erienoe  with  the  contingent  work  force  stems  from  the  fact  that  one  of  the 
components  of  our  worldwide  work  force  structure  is  the  design  and  administration 
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of  HPi  *Fla  Force  PolidM  and  ProgrmmflT,  referred  to  eztemally  as  the  Contui8«nt 
Work  Foroe,  Contract  Workers  or  Temporary  Employees. 

Everything  we  do  in  HP  is  measured  agamst  a  aet  of  core  vahiea  developed  in  the 
•aiiy  yean  of  the  company.  Theae  values  have  withstood  the  teat  of  time  and  are 
a  deeply  held  aet  of  bebeb  that  govern  and  guide  our  behavior  in  meeting  our  objec- 
tives and  in  «**>^^''^g  with  each  other,  our  cuatomera,  ahareholders  and  others,  in- 
cluding our  flex  foroe. 

^  Following  ia  a  aummaiy  of  theae  prindplea  coupled  with  an  explanation  of  the  de- 
sign and  apnlication  of  our  flex  loroe  program  which  we  believe  helps  make  the 
Hewlett-Pacxard  Company  a  role  model  for  a  aodally  responsible,  large  corporation. 

HEWLrrr-PACKABD  OSGANIZATIONAL  VALUKS 

We  have  trait  and  reapect  for  individuala.  We  approadi  each  situation  with  the 
understanding  that  people  want  to  do  a  good  job  and  will  do  so,  given  the  proper 
tools,  support  and  environinent. 

We  focus  on  a  hi^^  level  of  adiievement  and  contribution.  Our  customers  expect 
HP  products  and  services  to  be  of  the  hi^est  quality  and  to  provide  lasting  value. 
To  achieve  this,  all  HP  people  must  be  leaders  who  generate  enthusiasm  and  re- 
spond with  extra  effort  to  meet  customer  needs. 

We  conduct  our  business  with  uncompromising  integrity.  We  expect  HP  people  to 
be  open  and  honest  in  their  dealings  to  earn  trust  and  loyalty  of  otners. 

We  adiieve  our  conunon  dbiectives  through  teamwork.  Our  commitment  is  to  work 
as  a  worldwide  team  to  fulfill  the  expectations  of  our  customers,  shareholders  and 
others  who  depend  on  us. 

We  enoourue  flexibility  and  innovation.  We  create  a  work  environment  which 
supports  the  (uversity  of  our  people  and  their  ideas.  We  strive  for  overall  objectives 
which  are  dearly  stated  and  agreed  upon,  and  allow  people  flexibility  in  working 
toward  goals,  in  ways  wbkh  they  help  aetermine  are  best  for  ihe  organization. 

HEWLETT-PACKARD'S  FLEX  POBCB  PBOGRAM 

Tlw  flex  force  concept  was  formally  introduced  in  HP  in  1988.  Our  flex  force  rep- 
resents a  relatively  smaD  part  (approximately  7  percent)  of  our  95,000  regular  full- 
time  and  part-time  woridwide  employee  population.  It  represents  approximately  8 
percent  oiour  \J£.  employee  base  0^^60,000  regular  emoloyees.  Our  flex  foroe  pro- 
sram  consists  of  three  diilerent  forms  of  contingent  woncers.  These  catesories  are: 
uitemal  Temporary  Worker  (on  our  payroll).  External  Temporary  Worker  (third 
party  supplieiO  snd  Independent  Consultant  (also  known  as  contractor). 

Our  flex  foroe  program  is  designed  to  provide  flexibility  to  meet  changing  and 
often  unpredictable  business  needs,  wbkix  literallv  translated  means,  help  to  insure 
customers  satisfaction  and  employment  security  for  present  and  future  regular  em- 
plojrees.  Some  example  applications  of  our  flex  force  program  include:  rampmp  for 
a  new  product  introouction,  fill-in  for  absent  employees,  rapid  response  to  seasonal 
capacity  fluctuations,  rapid  response  to  dianging  business  conditions,  backfill  regu- 
lar employee  positions  as  organizations  relociUe,  consolidate  or  wind  down. 

Our  Ilex  force  program  is  designed  and  administered  to  provide  HP  flexibility  and 
to  twintnif)  our  obje^ve  of  providing  our  people  "employment  security  based  on 
performance'.  HP  is  not  a  '^iire  and  fire"  company  ana,  in  fact,  we  are  one  of  the 
lew  large  companies  in  our  industry  that  has  not  had  to  resort  to  layofib  to  weather 
recent  economic  conditiona. 

Hie  HP  Flex  Foroe  Program  was  conceived,  designed  and  is  being  administered 
in  concert  wiUi  the  above  oivanizational  values  and  rests  on  a  platform  of  social  re- 
sponsibility. We  are  present^  reviewing  our  external  temporary  employee  suppliers 
in  an  effort  to  identity  a  short  list  of  "preferred  suppliers"  with  a  focus  on  partncnng 
only  with  companies  who  share  our  value  system  with  regard  to  people  treatment. 
Trust  and  respect  for  individuals,  empbyment  and  financial  aecurity  and  employee 
development  are  the  primary  criteria  being  used  to  determine  this  preferrea  sup- 
plier list,  cost  is  secondary. 

HP  hais  consciously  avoided  enterprise-wide  strategies  or  initiatives  to  outsource 
large  segments  of  our  operation  for  the  sole  purpose  of  reducing  labor  costs.  It  is 
our  belief  that  a  Isrve  contingent  work  force  m  a  company  like  HP  will  adversely 
impact  what  we  call  The  HP  Way.  Values  such  as  trust,  dignity,  respect,  teamworlc, 
innovation  and  creativity  are  impaired  when  a  company  has  a  large  portion  of  its 
woik  foroe  outaouroed  or  insouroed  and  treated  substantially  different  than  regular 
empbyees. 

HP  has  managed  to  maintain  a  relatively  small  flex  force,  focused  on  providing 
flexibility  to  meet  business  needs,  as  opposed  to  cost  effective,  regular  worker  re- 
placements. It  is  our  intention  to  continue  developing  our  partner  relationships  with 
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a  ■mall  munber  of  world  dau  temporary  worker  suppliers  to  insure  their  empknreea 
aasigned  to  HP  are  treated  in  a  manner  consistent  with  HPs  organizational  values. 

Senator  Metzenbaum.  Thank  you. 

I  wonder  if  we  might  not  hear  now  from  Jim  Meadows  at  AT&T 
to  tell  U8  what  they  are  doing. 

STATEMENT  OF  JIM  MEADOWS,  VICE  PRESIDENT  FOR  HUMAN 
RESOURCES,  AT&T,  BASKING  RIDGE,  NJ 

Mr.  Meadows.  Thank  you,  Senator. 

At  AT&T,  I  am  responsible  for  an  oi^^anization  referred  to  as  Ca- 
reer Placement  Alternatives.  It  is  qmte  a  new  organization,  and 
our  primary  role  is  to  provide  internal  work  force  flex^ility.  It 
started  out  initially  as  a  means  to  provide  iobs  to  people  whose  jobs 
were  at  risk  and  were  at  risk  of  being  laia  off.  We  formed  an  orga- 
nization like  what  ^ou  mieht  think  of  as  an  internal  temporary 
personnel  organization,  and  we  select  people,  bring  them  into  my 
organization,  and  then  contract  them  back  across  the  business 
units  and  divisions  to  help  satisfy  their  interim  work  force  needs. 

These  people  are  on  roll  emplovees,  regular  employees,  full-time. 
They  have  tne  same  salary  as  tne]^  would  have  had  had  they  re- 
mained in  one  of  our  traditional  units,  and  they  are  entitled  to  full 
benefits. 

We  have  been  in  operation  just  about  2  years  and  feel  that  it  has 
been  highly  successnil.  We  have  saved  the  jobs  of  hundreds  of  peo- 
ple. We  nave  also  saved  millions  of  dollars  in  termination  pay. 

It  is  set  up  such  that  all  organizations  in  AT&T  must  nrst  come 
to  my  organization  if  they  have  an  interim  need  and  see  if  we  are 
able  to  match  a  person  with  the  right  skills  to  the  need  before  they 
go  outside  to  get  an  interim  employee. 

We  have  two  sets  of  organizations.  One  is  for  our  management, 
that  is,  general  management  kinds  of  people  at  our  first  four  levels 
of  management  That  would  encompass  people  whose  salaries 
range  from  upwards  of  probably  $25,000  to  $27,000  a  year  to  over 
$100,000  a  year.  Almost  any  skill  you  can  think  of,  we  have,  be  it 
finance,  sales,  project  management  product  mana£[ement,  human 
resources,  etc.  Then,  a  component  or  tnat  same  unit  is  also  for  tech- 
nical/professional people — software  developers,  software  engineers, 
systems  analysts,  and  so  on. 

During  the  last  round  of  bargaining  with  our  unions,  we  bar- 
gained a  simiW  concept  for  our  bargamed-for  people,  and  it  oper- 
ates somewhat  differently,  but  is  conceptually  based  tne  same  way. 
These  programs  are  intended,  again,  to  save  jobs  and  utilize  our 
own  people  where  we  have  a  significant  investment  of  our  folks, 
and  in  lieu  of  using  extemaJ  work  force  wherever  possible. 

We  have  just  recently  initiated  a  trial  in  New  Jersey,  working 
out  an  agreement  with  the  unions,  to  put  in  place  sometning  very 
similar  for  clerical  people.  We  have  a  high  demand  for  temporary 
cleric^  people.  We  just  initiated  that  in  the  last  2  or  3  weeks. 
There  is  a  write-up  in  the  material  you  have  about  it,  and  I  have 
begun  to  hire  some  people  off  the  street  to  begin  to  populate  that 
as  well  as  people  who  are  both  volunteering  and  who  have  been  at 
risk  in  the  firm. 

An  interesting  thing  about  our  concept,  particularly  with  the 
management  piece,  which  we  call  "Resource  Link,"  as  I  mentioned, 
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it  started  out  bb  a  program  to  trv  to  concentrate  on  people  whose 
jobs  were  at  risk.  But  as  a  result  of  the  success  we  have  experi- 
enced inside  the  firm,  over  50  percent  of  my  population  now  are 
volunteers  who  increasinf^y  are  people  inside  the  firm  who  are  vol- 
unteering to  join  Resource  Link  for  a  whole  varietv  of  reaso;  s, 
some  of  which  are  to  broaden  their  skills  and  their  Knowledge  of 
the  business,  increase  their  networking  capabilities  and  their  visi- 
bility within  the  firm;  in  turn,  that  enhances  their  marketabiliw. 

I  am  experiencing  about  25  percent  turnover.  That  is,  about  25 
percent  of  my  force  is  taking  traditional  jobs  with  what  we  would 
call  our  client  organizations  or  businesses. 

Senator  Metzq^baum.  In  what  period  of  time? 

Mr.  Meadows.  We  started  operations  just  2  vears  ago,  and  as  I 
said,  I  have  had  several  hundred  people  come  through,  and  we  are 
having  people  now  turn  down  traditional  jobs.  But  again,  our  situa- 
tion is  somewhat  unique  in  that  these  are  on-roU  people,  and  they 
are  just  like  any  other  AT&T  employee. 

I  am  in  Uie  process  as  we  speak  of  initiating  a  trial  with  an  ex- 
ternal company,  that  is  a  combination  of  a  management  search 
firm  and  recruiting  firm  and  also  an  interim  management  com- 
pany. I  am  looking  for  the  capability  to  do  two  things— one,  to  be 
able  to  contract  mv  employees  externally  if  I  do  not  have  an  assign- 
ment readily  available  for  them  inside  the  firm — and  again,  those 
people  stay  on  my  roll,  and  they  get  the  same  pay  and  Benefits  as 
any  other  AT&T  employee,  but  it  is  an  interim  situation.  I  know 
that  I  need  their  skill  tomorrow.  I  do  not  need  it  today.  So  I  want 
to  find  another  opportunity  to  be  able  to  use  that  employee  and 
also  look  at  that  as  a  developmental  experience. 

Senator  Metzenbaum.  Jim,  as  I  understand  it,  you  hire  your 
people  directly,  without  going  through  an  agency;  and  Tom,  as  I 
unaerstand  it,  you  hire  your  people  through  an  agency.  Is  that  cor- 
rect? 

Mr.  PlERSON.  That  is  correct. 

Mr.  Meadows.  I  am  hiring  my  people  firom  inside  the  firm;  I  am 
doing  my  own  recruiting  inside. 

[The  prepared  statement  of  Mr.  Meadows  follows:] 
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At&t tt^S0Ul-t?fe Lllik®  Iiithpt1k^mt\ml trnttfchUcs 


AT&T  Fescuree  Link®  b  AT4Tf  ln4iouje  trmporar}*  services  unil.  supplying 
Ulcnted,  strong-performing  general  management  and  technical  professionals  Id 
help  satisfy  ever-changing  work  force  requirements  across  ttte  business. 
Our  mission  Is... 

To  retain  and  develop  talented  managers,  and  provide  a 
valuable  and  cosl-effecHve  source  of  internal  expertise. 

While  our  Mssignmenl5  are  temporary,  our  associates  maintain  their  status  as 
regular  AT&T  employees. 

Il  is  AT&T'k  policy  thai  all  business  units  and  divisions  must  consider 
A1&T  Resource  Link  before  using  agetK-)-  temps  or  other  contractors  to  fill 
temporary  management  needs. 

Our  prices  an?  competitive  and  contain  no  margins.  AtmJ  we  ^arantee  client 
satisfaction! 

Wc  started  operations  m  October  1991  and  already  have  ever  350  people  on  contract 
with  more  than  25  different  business  units  and  divisions. 

\Vr  have  also  placed  over  1?5  of  wur  associates  in  traditional  jobs  in 
19  business  units  and  divisions.  At  least  15  percent  were  promotiuns.   Many  have 
dniined  tradltienal  opportunities  to  lake  advantage  of  the  variety  of  assignments 
AT&T  Resource  Link  offers  them 

At  least  half  our  associates  voluntarily  choose  AT&T  Resource  Link  as  a  career 
move,  to  expand  their  knowledge  of  the  business  and  increase  their  skllb,  vblbtlily 
■nd  network. 

Cufiently,  over  35  percent  of  our  associates  are  on  technical  assignments.  'I1»e 
balance  are  in  general  management  band  Al-D  positions.  Demand  for  non- 
technical skills  is  increasing. 

Total  time  between  assipnmenfs  (idle  tinte)  is  only  1.1  percent  since  0»e  sl*rl  of 
operations  -  plienomenal  results  compared  to  the  temporary  services  industry! 

Most  of  our  assignments  are  from  Uiree  to  twelve  months,  and  some  are  much 
lunger.  Over  30  percnil  of  our  contract  assignments  were  e«tende«1  in  1992 
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We  hav«  had  inlcmatiorul  af tipimenb,  and  •*v«r«]  other*  have  involved 
intemaHonal  travel. 

We  have  from  125  la  235  aiflgnments  nibonaDy  to  fill  at  any  point  in  Mme. 


tVhal  Oar  OJcnta  Say  Abool  Ua~. 

A  recent  Cattomer  SalisfAction  Survey  ren«cled  the  following  % 
Satisfieil  or  Very  Smtisfitd: 

The  quaUty  of  tervke  received*  92* 

The  ease  of  doing  bu>ir>*ss  with  AT&T  Resource  Link*  90% 

*l  would  gladly  use  AT&T  Resource  Link  again*  91% 

How  Our  Aaaedaltf  Feel  About  AT&T  Reeoutce  Ufik>. 

Our  latest  Associate  Sabsfacbon  Survey  reflected  the  following  % 
Agreed  or  Strongly  Agreed: 

'AT&T  Resource  Link  b  responsive  to  my 

needs  «nd  queshons*  92% 

*My  skills  match  my  contract  assignment 

requirements*  9B% 

*My  business  unit/dJvision  co-wrorkers  make 

me  feel  part  of  the  team*  95% 

"Overall.  1  am  satisfied  working  for 

AT&T  RMource  Unk*  97% 


For  mote  Inf  oratatlea  about  AT&T  Resource  Uak,  call  l-M(M72-7665. 

December  8.  1993 

To       HfT  Leaders 

The  Company  and  CWA  tiave  pgreed  to  trial  8  pilot  program  designed  to  provide 
8  reliable,  flexible  work  force  lo  fill  lemporaf7  clerical  assignments  in  BU/Os  In 
N9W  Jersey  coveted  by  the  Operations  conlrad    This  new  program  is  part  of  en 
agreement  resolving  a  Nntional  Labor  r^elolions  Board  complaint  Tied  against 
AT&T  by  CWA  Local  1056    A  copy  of  the  agreement  covering  the  pilot  program 
and  some  media  coverage  are  attached  for  yoor  information 

It  will  begin  on  or  before  January  1    199-1.  and  terminate  on  f^ay  26   1995.  All 
work  locations  wiihin  f//Q  New  Jersey  I. oral  Placement/Geographic  Commuting 
areas  are  included    A  complete  lisling  of  these  locations  is  attached 

This  new  work  group  will  be  staffed  with  regular  full-time  people  in  the  TG-4  title. 
Administrative  Intern,  created  for  this  program    These  employees  will  be 
assigned  to  CWA  represented  clerical  positions  by  the  Skills  Match  Center 
(Sf^C)  using  existing  processes    When  available,  they  will  be  placed  on 
assignments  that  normally  range  from  one  to  six  months  in  length    Upon  receipt 
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of  the  form.  Request  for  Temporary  Occupational  Help  (ATT423),  the  SMC  will 
follow  a  priotity  assignment  matching  sequence,  available  SMC  parlldpanls  will 
be  matcJ^ed  first,  ttien  Administrative  Interns    If  a  match  of  employees  in  either 
category  cannot  be  made,  the  request  will  be  forwarded  to  the  TSO  or  oth«r 
appropriate  coritracting  unit  (or  placement  with  an  external  agency 

The  new  Administrative  Intern  position  will  be  ndvertised  in  the  AT&T  Transfer 
System  (AT  S)  the  week  of  Decnmber  1 3    If  employees  accept  this  position  on  ■ 
downgrnde  through  ATS  Surplus  Placnment  gnd  are  eligible  for  the  Reassign- 
ment Pay  Protection  Plan  (RPPP).  the  SMC  will  charge  the  sendir»Q  BU/D  for  the 
applicable  monthly  RPPP  payment 

The  Inlor -Entity  Biller,  the  mechanism  for  processing  expenses  associated  with 
SMC  participants,  will  also  be  used  to  bill  Administrative  Interns  on  assignments 
and  RPPP  pei-ments    It  Is  planned  lo  convert  the  SMCs  quarterly  billing  qrde  to 
a  monthly  process  beginning  January  1994.  
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SKILLS  MATCH  CENTER 


As  8  fMutt  Of  the  1992  National  Borgalnlno  Agreement  between  tt>e  Company  and 
ttw  Unions,  a  pr opram  was  created  specafically  to  support  those  occxjpational  employees 
who  are  Impacted  by  work  unit  consolidations  and  downsizings.  Entitled  the  AT&T  Option 
Program  (ATTOP),  It  contains  as  one  of  its  provisions  the  Extended  Compensation  Option 
(ECO),  a  feature  whicfi  provides  occupational  people  wtxj  would  normally  leave  the 
payroll  with  an  opporturrity  to  fin  temporary  work  assignments  as  well  as  seek  other  AT&T 
positions  The  Skills  Match  Center  (SMC)  was  created  to  adminster  the  ECO  and  has 
been  operational  for  one  year. 

Th»e  Sf«1C  provides  a  divers©  pool  of  talented,  highly  skilled,  motivated  occupational 
employees  with  A78T  experirncc  to  sat>sfy  temporary  workforce  requirements  tt  has  a 
rang«  o'  Job  categories  to  ctioose  from  and  the  pridng  of  their  services  is  competitive 
nationvvWe  v/jth  temporary  servce  providers  In  casns  where  SMC  panidpants  are  not 
availeble  to  fill  nssigriments.  V^9  requests  are  forwarded  directly  to  the  Purchasing  & 
Transportations  fentpomry  Services  Organization,  or  other  BU/0  contracttng  unit,  to 
obtain  an  external  temporary  worker. 

For  n>ore  information  regarding  the  Skills  Match  Center,  or  to  fill  your  temporary 
request,  call  1-800-B3b-1642,  MofKlay  through  Friday.  Bam  to  6pm  (ET). 


BIOORArHV==-=-= 


Jim  f..  Kle.iHnwt.  Itiim.-in  Rfyonrcc?  Vuf  Presidcni.  Carcfi  riacerneni  Alicmaiivej.  is 
lesponsiMc  for  a  nru-  orpanizaiion.  supported  b>  AT&T's  llMman  Resource*  Division,  desisned 
lo  rufiLiiftn  as  an  inieiiial  tcnipotaiv  service*  unii  for  un-roll  employees 

He  bep.in  his  caieer  with  Wf>rern  Flecinc  as  a  swfT  trainee  advancinp  iltroogh  many 
assipnnicnis  uniil  hr  «as  ^elected  lo  paiiicipatc  in  ihe  in3naj:ement  training  piograni  at 
headqiiaiirr*    At  that  p<iini.  h«s  caieer  lead  him  to  ptisiiion^  in  manufaciuniig.  finance,  cnmpulcr 
systems  df\elnpn»eni  and  iiiateiial  inaiiatcmeni. 

On  AuptKi  I.  t'J7R.  he  was  proiiioied  i<i  diicdor  of  human  resource*  idminisiralion.  and  on 
f  ehruaiy  I.  ftf  I.  he  hcrame  duecior  cf  fnnluclion  control  and  customer  service  at  the 
Mfnun.irl  \allry  U'oiks    (»nr>cii>hor  I,  108?.  he  was  named  business  and  residence  operttioni 
peMcr.il  iM.in.icri  tSoinhursiirn  Rc(.Mr«ii  ai  Hallwin.  MU)    He  moved  to  Chicago  on  October  I. 
IV?-1  ai  m.»'.-ii;il  in.inayfiiK-m  srivices  vice  picsiJi'ni  fur  the  rrnital  Rc(;>on    (»n  November  I. 
toso  he  ich-tniiMl  ••'  tJfw  ).i<r*\  in  ilie  >:inK  c:i|)actl>  to  pinvide  material  logistics  support  to  the 
CoiMpiiiri  Svsietns  I3iisin<r$s  I  nit    On  Apiil  I.  1901  he  initiated  a  special  project  which  resulted 
in  the  foiitniion  of  Resonn*  I  ink  and  the  Skills  Match  Center    He  assumed  his  cunent  position 
on  Ociohrr  I  of  that  year 

He  earned  In*  f^arlirloi  ot  Sciontc  dcpce  in  Uusiness  Administration  Ironi  Lewis  and  Clark 
collejir  in  I'mibnd.  Oie^on    In  ilif  l.ill  ol  1979.  Mr.  Meadows  attended  the  "Propram  for  Senior 
Exectiiivo"  at  the  Sloan  Sihiml  of  Management  of  the  Massachusetts  Institute  of  Technology. 

He  and  his  wife  Maiylee  resiile  in  Allainuch),  New  Jersey.  They  have  three  children  -  Victoria, 
Diane,  and  Ooujibs  and  four  pr.indthildien 
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Senator  Metzenbaum.  OK.  Thank  you. 

John  Chuane,  I  think  you  have  an  interesting  situation.  You  run 
a  company  called  MacTemps,  as  I  understand  it.  Could  you  tell  us 
sometning  about  it,  how  it  works,  and  how  it  gives  the  benefits? 

STATEBfENT  OF  JOHN  CHUANG,  PRESIDENT,  MACTEMPS, 

CAMBRIDGE,  MA 

Mr.  Chuang.  Yes,  Senator.  We  are  a  temporary  help  companv 
headquartered  in  Cambridge,  MA.  We  have  approximately  23  oi- 
fices  nationwide,  and  we  hiad  sales  of  approximatelv  $30  million 
last  year,  and  we  employ  maybe  5,500  temporary  employees. 

MacTemps  recently  Mcame  the  first  temporary  help  agency,  as 
Insurance  Times  put  it,  to  offer  fiill,  comprehensive  benents  to  its 
employees.  For  a  person  who  works  full-time  at  MacTemps,  a  tem- 
porary employee,  we  pay  100  percent  of  their  health  care,  and  it 
18  not  a  short-term  health  care  plan,  but  a  PPO,  which  covers  ma- 
temi^  benefits,  preventive  care.  They  can  choose  in-network  or 
out-ot-network  doctors.  It  is  a  very  comprehensive  plan,  and  what 
is  important  is  that  we  pay  100  percent  of  that 

Senator  Metzenbaum.  How  many  hours  a  week  does  a  tem- 
porary work  with  you,  on  average? 

Mr.  Chuang.  It  is  a  wide  variety.  I  would  say  on  average  when 
they  are  working  with  us,  they  are  working  full  40-hour  weeks.  The 
thing  is  that  not  all  temps  will  decide  to  work  forever  with  our 
company.  But  our  plan  is  such  that  if  a  temp  does  decide  to  work 
for  a  long  period  or  time  at  MacTemps,  they  will  receive  a  100  per- 
cent he^tn  plan,  they  will  receive  a  comprehensive  100  percent 
dental  plan,  they  will  receive  long-term  disability  100  percent  paid 
by  MacTemps,  they  will  receive  a  401(k)  plan  where  we  chip  in  25 
cents  for  every  dollar  that  they  contribute,  they  will  receive  vaca- 
tion pay.  and  they  will  receive  holiday  nay. 

And  tne  way  our  system  works  is  tnat  for  full-time  work,  they 
get  fiill-time  Mnefits;  for  part-time  work,  they  eet  part-time  bene- 
fits. We  feel  that  tihat  is  a  very  fair  way  to  offer  oenefits  to  our  em- 
ployees. And  our  employees  respond  veiy  enthusiastically  about 
that. 

So  why  does  MacTemps  offer  benefits?  Really,  because  it  is  a 
win-win-win  situation  for  everyone  involved.  For  us,  the  temporary 
help  company,  we  attract  and  retain  the  very  best  people,  because 
we  are  out  there  in  the  market  competing,  every,  single  day,  to  get 
the  very  best  temporaries  to  work  for  us,  not  another  company.  The 
temps  win  because  undoubtedly  they  get  a  fantastic  benefits  pack- 
age. And  finally,  the  clients  wm  because  they  eet  very  skilled  em- 
ployees who  are  loyal  and  who  work  very  hard.  I  mean,  it  is  no  sur- 
prise that  if  you  put  something  into  an  employee  and  you  show 
Uiem  the  trust  ana  you  give  them  something  that  they  value,  that 
you  will  get  a  lot  more  in  return. 

Senator  Metzenbaum.  What  kind  of  wages  do  your  temps  make? 

Mr.  Chuang.  Our  average  wage  for  our  temps  is  $12.50  an  hour. 

Senator  Metzenbaum.  Impressive. 

Mr.  Chuang.  Our  solution  to  this  situation  of  how  you  ensure 
flexibility  and  how  to  protect  workers  at  the  same  time  is  really, 
I  think,  that  companies  need  to  be  enlightened  to  choose  temporary 
help  companies  tnat  offer  benefits. 
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I  think  there  are  ^sterns  and  means  that  exist  in  the  market 
rig^t  now  for  companies  to  not  create  second-class  citizens  and  not 
create  a  separate  work  force,  bjf  merely  choosing  a  temporary  help 
company  that  offers  solid  benefits. 

Senator  Metzenbaum.  It  is  rather  interesting  to  see  the  contrast 
between  what  AT&T  is  doing  and  what  Hewlett-Packard  is  doing 
and  what  Mr.  John  Chuang  is  doing  with  MacTemps.  and  what 
Bank  of  America  did,  when  tney  just — bang — ^knocked  all  their  peo- 
ple off,  no  matter  how  many  years  they  had,  from  being  tellers  and 
then  rehired  them  as  part-timers. 

Susan,  ^u  are  from  that  area,  as  I  understand  it.  Would  you 
care  to  brnefly  comment? 

Ms.  Smith.  Yes,  I  am.  I  am  from  San  Francisco,  and  that  is  the 
area.  I  think  we  found  that  Bank  of  America  is  a  very  large  organi- 
zation, and  in  this  whole  kind  of  situation,  different  things  happen 
in  different  sections  of  companies.  It  does  not  seem  to  be  any  longer 
to  have  ^ese  large  companies,  the  monolithic  companies  that  you 
thought  they  were,  and  therefore,  sometimes  you  will  have  a  com- 
pany like  Bank  of  America  that  will  do  that,  and  vou  will  also  find, 
side-by-side  with  that,  that  there  are  other  people  within  Bank  of 
America  who  are  worlung  very  hard  to  deal  with  some  kind  of  equi- 
table flexibility  and  lookmg  at  what  it  really  costs  to  be  able  to  use 
a  contingent  work  force,  depending  upon  what  that  work  force  is. 

Dr.  Stanley  Nolan,  whom  we  have  been  working  with  at  George- 
town University,  has  been  doing  some  studies  of  which  Bank  of 
America  was  one,  and  one  section  of  Bank  of  America,  looking  at 
what  the  cost  of  using  contingent  workers  is,  and  in  that  particular 
case  was  Me  to  show  that  Uie  contingent  work  force  was  costing 
them  much,  much  more  than  either  their  regular,  full-time  workers 
or  their  part-time  workers,  who  do  receive  pro-rated  benefits. 

That  is  the  kind  of  work  that  we  have  been  trying  to  do  and  that 
a  group  that  we  have  formed  called  The  Flex  Group,  which  is  a 
group  of  companies — right  now,  there  are  nine — ^that  have  joined 
togeuier  to  look  at  this  whole  area  of  flexibility  as  a  strategic  op- 
tion, whether  it  be  internal  or  external  flexibihty. 

I  think  in  practically  every  case,  we  are  finding  that  companies, 
because  they  are  decentndizing— large  companies  are  decentraliz- 
ing— ^more  and  more  is  happening  on  the  management  level  in 
smaller  sections  of  the  company  that  hire  these  contingent  workers, 
and  therefore  ^ere  is  not  sort  of  an  overall  practice  that  you  can 
look  at  and  say  what  is  happening.  And  it  is  one  of  the  reasons 
why  we  feel  thiat  we  probably  have  to  look  to  some  kind  of  poHcy 
from  the  Federal  Government  to  protect  the  workers  who  float  in 
and  out  of  being  all  of  these  kinds  of  workers. 

[The  prepared  statement  of  Mr.  Chuang  follows:] 
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MacTeii)ps 


February  7,  1994 


The  Honorable  Howard  M.  Metzcnbaum 
ChaJrman,  SubcommlUce  on  Labor 
Labor  and  Human  Reaources  Commlllee 
United  Stales  Senate 
SH-608  Hart  Senate  Office  Building 
Waihington,  DC  20510 

Re:  Conference  on  the  Contingent  Workforce 

Dear  Mr.  Oiairman: 

1  am  submitting  tlii$  statement  of  observations  and  rerommendationa  at 
Tresident  of  MacTcmps,  Inc.,  a  nationwide  temporary  help  company 
headqtiartered  in  Cambridge,  Massachusetts.  MacTemps  spcciotirps  in 
ctMiipulvi-bkilltrJ  ifiSuiutel.  Lttii  yt'Ni  WL'  IimJ  tttttes  uf  $30  iiiilliun  Mini 
employed  over  5,500  leniporary  employees.  Our  customers  range  from  tmall 
businesses  to  the  nation's  largest  corporations.  We  request  that  a  copy  of  thia 
letter  bi*  Included  in  the  record  of  the  Subcommittee'*  Pcbruar)-  B,  1994 
hearing  on  the  contingent  workforce. 

MwrTpmps  nff^fs  benefits  for  temporary  workers 

MM«.TriM|>a  l«n>  tifleieJ  tlir  fiikl  full  t.uiiipivli«rii»i%t:  l>diefila  pi«i|;iaiii  liii 

temporary  employees  in  the  cnuntrj-.  Our  employees  are  eligible  for  various 
Itenefits  as  (iiey  accumulate  hours  with  our  company. 

At  1,000  iuiur»  wurked  in  h  52  wcvk  pcritid  tlury  Mfc  vligiMc  Icir  h  401(k)  plan. 
MacTemps  matches  25f  for  every  dollar  contributed  (up  to  i%  of  Income). 
There  is  no  vesting  period  and  temporary  employees  have  their  choice  of  six 
mutual  funds. 

At  1200  hours  woiked  In  a  52  %veek  period  employees  arc  eligible  for  holiday 
pay.  MacTemps  will  pay  P  hours  of  wages  for  six  federal  holidays  if  the 
employee  Is  working  the  day  before  and  the  day  after  Ihi-  holiday. 

At  15n(»  hotir!«  worked  in  a  52  week  pi-riod  employet'S  rcrfive  the  following: 

•  Vacation  fay  -  one  week's  pay  at  the  rmploypi^'R  currt-nl  wam*; 

•  Dental  Insurance  -  MacTemps  pays  100%  of  Ihe  premium  for  a  quality 
dental  prugtam; 

•  Long-Term  Disability  Insurance  •  MacTemps  t>*y*  100%  of  the  pnnnium 
for  long  teim  disability  Insurance; 

•  Health  Insurance  -  MacTemps  pays  50%  of  the  premium  for  a 
comprehensive  PPO  plan. 

At  2000  hours  worked  in  a  52  week  period,  MacTemps  pays  100%  of  the 
premium  for  the  aforementioned  health  InsiKancc. 

MacTemps  Is  proud  of  the  fact  that  full-time  temporary  employees  at  our 
company  receive  benefltR  that  are  better  than  the  average  worker  in  Ihe  US.. 
Furthermore,  the  quality  of  our  benefits  is  very  hlRh.  MacTemps  is  the  only 
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tempornry  help  company  lh«<  wc  know  of  which  gives  H^  temporary 
employees  the  Mme  level  of  bencfltR  «»  lu  utaff  employees. 

MacTemps  caRlly  pays  for  bcneflte. 

MacTemps  offers  benefits  lo  our  lonf;-term,  committed  employees.  Because 
these  are  «»ur  most  vnluohl*'  employees,  and  because  long-term  employees 
require  lower  overhead  for  the  temporar}'  help  company,  wc  can  afford  to  pay 
Ihem  benefits   Furthermore,  benefits  increases  the  quality  of  our  »en'lccs  by 
attracllnR  and  relainlnp  the  best  employees.  Greater  retention  lowcrf  our 
turnover  and  hence  our  recruiting  costs. 

MarTemp.^'  clients  use  us  for  flexibility  fc  skills,  not  to  a%'uid  paying  beneflta. 

Out  cliirnts  use  MncTwnps  lo  staff  shnri  Ir.rm  prnjrrf.s  end  fill  .^liifflng- 
ahorlfalls.  They  view  us  as  a  sourn*  for  skilled  employees.  I  believe  that  our 
employees.  In  general,  have  greater  itkllls  than  our  client's  pcrmonenl 
employees.   Thus  MacTemps  adds  to  a  company's  competitiveness  through 
nkllls  and  nevlbility. 

And  since  u-e  pay  benefits  and  charge  our  mark-up,  our  clients  do  not  avoid 
paying  beitefits. 

MacTemps  dismisses  the  notion  that  temporary  workers  arv  "dtspnaahle". 

The  nature  of  temporary  work  has  led  some  lo  believe  thai  temporary 
employers  an*  "disposable"  or  "throw-away."  That  notion  Is  entirely 
Incorrect  Temporarj-  workers  are  "disposable"  only  In  the  sense  that  lawyers 
ore  dl.spnsable.  When  a  lawyc-r  flnUhes  a  case,  the  lawyer  moves  on  to  the 
next  case.  When  a  temporary  finishes  an  assignment,  the  temporary  moves 
on  to  the  next  assignment. 

However,  the  lawyer  is  invaluable  lo  his  or  her  law  firm  just  as  the 
lempornr)'  Is  invaluable  to  hi.x  or  her  temporary  agency.  Skilled,  career 
temporaries  arc  MacTemps'  greatest  asset  and  wc  do  everything  to  attract  and 
retain  the  best  temporaries.  That  is  whj'  MacTemps  developed  Its  bcncfitt 
plan  and  invests  considerable  sunu  in  training.  MacTemps  competes 
vigorously  with  all  other  companies  to  employ  Ihe  best  people 

MacTemps  believes  temporarrf  employment  Is  the  ultimate  merltofrafy. 

Our  employees  do  not  have  lo  worry  about  seniority  or  office  polltlca.  They 
get  paid  aolely  for  their  akllls.  Nothing  elar  maHrr*. 

TempornrA-  workers  are  fairly  paid  because  mn^panie.s  bid  cm  their  skills  daily. 

It  is  quite  common,  and  very  easy,  for  temporary  workers  lo  register  with 
multiple  temporary  help  companies  Every  day  these  companies  call 
employee?  and  compete  with  each  other  for  the  employees  services  Tlie 
highly  competitive  nature  of  this  bidding  insures  thai  the  temporary  gets  a 
fair  wage.  Like  any  industry,  those  employees  with  higher  skills  will  gel  paid 
more. 

Tcmporar)-  employees  "vote  with  their  feet". 

If  dii  l(.'i>ipt*i«iy  VMipKiyi'i-  •>  uiiliappy  tvilli  lii»  in  lie  p.'\j  nilualinii  tlicy  can 

easilv  leave  and  very  quickly  gel  an  assignment  with  a  new  company.  Dccausc 
their  benefits  are  through  the  ten^porary  help  company,  Ihe  company  they  are 
assigned  In  does  nol  hold  any  leverage  to  keep  the  employees  in  a  poor  work 
siluntion  Temporary  employees'  freedom  ensures  that  they  are  happy  with 
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llnrii    o^i'tk  •ilualkni.  In  lm\.\,  Mine  vt  uui  ciiipluyref  u»r  ll«e  leiiu  *dUpO>Mbl« 

comp/mlcs." 

Companies  ahould  consider  bgncfltt  when  ghoosinn  temporary  help  ■uppllert. 

There  ire  4^00  temporary  Iwlp  compar^ics  in  the  US  offering  a  tremendous 
variety  of  services.  Companies  who  wish  to  achieve  flexibility  wl\ile  treating 
workers  fairly  should  ch(H\sp  temporary  hf Ip  companies  who  offer 
substantive  benefits  to  their  employees. 

Ever)  body  wins  with  benefits.  The  company  achieves  flexIbilMy  and  avoids 
crenllng  «  "wconH  rlnss  cUir^n"  in  their  workplace.  The  tempornry  help 
company  attracts  and  retain?  the  best  employees.  And  the  temporary 
employees  pets  a  flexible  lifestyle  while  maintaining  benefits. 

MflClcinp5_UrjiCSJcrittAJ  policymakers  to  provide  health  rare  to  all  Americans 
using  a  pavrnll-bast.d  pavmt.nl  nierhanUm 

MacTemps  supports  health  care  for  all  Americans.  We  feel  that  It  %veuld 
e>nabl«  more  people  to  choose  temporary  employment  as  a  lifestyle. 

However,  It  Is  administratively  impossible  for  temporary  help  companies  to 
track,  enroll  and  disenroll  employees  who  opt  to  work  for  short  periods  of 
lime  with  multiple  companiei:.  MacTemps  wants  to  offer  benefits  for  our 
employees  who  work  under  1000  hnunt  but  cannot  do  so  givpji 
administrative  complexities  of  our  country's  current  health  insurance  t3rttcin. 

MacTemps  needs  a  simple  mechanism,  such  as  a  payroll  tax,  that  relates 
premium  payments  to  actual  hours  worked,  to  enable  us  to  cover  short  term 
cmployecr.. 


Sincerely, 
^hn  Chuang        t/ 


President 
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Senator  Metzenbaum.  Thank  you  very  much. 

Mb.  Rogercarole  Rogers,  I  think  when  the  American  people  think 
about  temporary  workers  or  part-time  workers,  the  first  Uiing  they 
think  of  is  McDonald's,  and  some  think  abc  :t  them  in  some  other 
ways  as  well,  and  favorably. 

I  wonder  tf  you  would  tell  us  a  little  bit  about  the  situation  at 
McDonald's? 

STATEMENT  OF  BOGERCAROLE  ROGERS,  DIRECTOR  OF  EM- 
PLOYMENT DEVELOPMENT*  MCDONALDS  CORP.,  OAK 
BROOK,  IL 

Ms.  ROGEBS.  I  think  I  feel  that  my  role  today  is  best-served  by 
trying  to  expand  the  definition  of  the  contingent  work  force. 

This  momii^,  when  Secretary  Reich  and  Katharine  Abraham 
spoke,  they  dia  mention  that  there  are  several  components.  There 
clearly  is  a  group  of  employees  who  traditionally  want  to  be  flexible 
and  voluntarily  want  to  have  part-time  work.  So  I  represent  both 
McDonald's  and  the  advocates  for  flexible  employment  in  that 
sense,  because  we  have  in  McDonald's  for  our  39  years  always  been 
a  traditional  part-time  employer. 

However,  within  that,  I  thmk  we  have  to  understand  that  there 
are  what  I  term  three  groups  of  employees.  We  have  entry-level 
workers  who  have  to  develop  beginning  skills,  who  have  to  develop 
employabilit^  skills,  who  come  to  us  as  teenagers  and  who  come  to 
us  as  first-time  employees.  Many  of  them  have  not  had  an  oppor- 
tunity to  be  in  the  work  force  before.  We  have  a  fairly  signincant 
percentage  of  employees  who  are  disabled  and  have  never  been  in 
the  work  force  previously. 

We  also  have  half  oi  our  part-time  workers  being  students,  so 
they  need  a  flexible  kind  of  situation.  Additionally,  we  have  what 
we  call  re-entry  workers,  individuals  who  often  are  homemakers, 
who  need  and  want  to  work,  but  want  to  be  able  to  be  home  when 
their  children  are  out  of  school  and  what  to  work  when  they  are 
in  school. 

And  then  we  have  a  group  that  I  call  '^fe  adjustment,"  because 
we  have  a  number  of  individuals  who  are  older  workers,  who  want 
to  maintain  contact  with  the  world,  want  to  be  able  to  have  what 
I  call  a  portable  job,  work  in  Chicago  perhaps  during  the  summer, 
and  then  they  go  south  to  Florida  in  ^e  winter  want  to  be  able 
to  work  also.  They  can  do  that  with  an  employer  like  McDonald's. 

In  that  process,  though,  for  someone  who  makes  a  commitment 
to  us,  we  are  willing  to  make  a  comment  to  them,  so  that  we  have 
a  growth -fix)m-within  kind  of  system.  Sixty  percent  of  our  head  res- 
taurant managers  start  out  as  part-time  crew  people.  Fifty  percent 
of  our  middle  and  upper  management  start  out  as  part-time  crew. 
And  35  percent  of  our  owner-operators  or  our  franchisees  started 
out  as  part-time  crew. 

I  have  with  me,  if  you  would  indulge  me,  a  chart  that  we  give 
to  our  company-owned  restaurants  to  show  people  what  the  career 
path  is  for  individuals.  If  they  start  out  as  a  mana^r  trainee  with 
us,  which  is  a  salaried  manager—often,  people  worK  part-time  and 
then  become  salaried — they  can  go  into  middle  management  with 
us.  It  shows  a  sense  of  how  long  that  might  take.  We  have  many 
stories  of  individuals  who  are  not  college  graduates,  who  began 
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with  U8  at  16  years  old,  who  because  of  the  kind  of  training  that 
we  provided  and  the  kind  of  experiences  that  they  had,  are  now  in 
their  bo's,  in  middle  management  positions  in  a  job. 

We  like  to  think  that  we  can  help  people  realize  the  American 
dream. 

Senator  Metzenbaum.  Ms.  Rogers,  one  thing  vou  said  sort  of 
blew  me  awav.  You  said  that  35  percent  of  your  nranchise  owners 
were  originally  part-time  workers? 

Ms.  Rogers.  Often,  they  started  out  when  they  were  teenagers 
as  part-time  employees. 

Senator  MET2ENBAUM.  My  question  to  you  is  how  does  somebody 
coming  in  as  a  part-time  teenager  get  the  wherewithal  in  order  to 
buy  the  franchise  and  set  up  and  go  into  business?  How  does  that 
work? 

Ms.  Rogers.  There  are  two  ways  that  people  generally  do  that. 
One,  of  course,  is  the  development;  I  know  you  are  aslong  about 
the  money. 

Senator  Metzenbaum.  Yes. 

Ms.  Rogers.  But  just  as  important  is  that  they  understand  how 
the  business  operates.  So  they  are  doing  that  Additionally,  with 
the  money,  whether  they  are  a  company  employee,  starting  in  a 
company  restaurant,  or  a  franchisee — ^I  can  thmk  of  individuals 
who  when  they  started  within  the  company,  we  have  ways— people 
think  it  costs  a  quarter  of  a  million  or  $300,000  to  get  a  McDon- 
ald's. It  does  not  We  have  other  ways  that  we  call  1)usiness  facili- 
ties leases"  that  are  much  cheaper  than  that,  where  someone  can 
acquire  it  with  a  much  lower  net  value,  somewhere  around 
$50,000. 

Additionally,  in  our  franchisee  situations,  we  have  had  individ- 
uals who  began  with  us  as  teenagers,  and  we  help  them  to  save 
their  moneys.  We  also  have  stock  purcnase  plans  for  all  of  our  em- 
ployees to  be  able  to  buy  into,  so  they  are  able  to  acquire  moneys 
if  tney  have  worked  for  us  for  10  or  15  years. 

Senator  Metzenbaum.  I  would  be  very  interested  in  some  backup 
information  on  the  details.  You  know,  even  $50,000  is  not  much  as 
compared  to  the  total  frandiise  cost.  But  for  somebody  who  is  mak- 
ing $5  or  $6  or  $7  an  hour,  I  am  just  wondering  how  do  they  get 
to  that  point.  It  is  just  hard  for  me  to  comprehend. 

Ms.  Rogers.  They  erow  within  the  system.  They  may  have  start- 
ed out  at  16  years  old,  making  $5  an  hour,  but  at  20  years  old, 
given  the  chart  that  you  have,  they  may  be  an  assistant  manager 
for  us.  So  they  have  moved  up  not  only  in  terms  of  responsibibty, 
but  also  in  terms  of  salary. 

I  will  get  you  more  iziformation.  I  do  not  happen  to  have  that 
with  me  today,  but  certainly,  I  will  get  more  information  for  you. 

Senator  Metzenbaum.  I  am  not  challenging  you.  I  am  just  curi- 
ous, and  I  am  impressed  with  the  figures.  Did  I  cut  you  off?  I  did 
not  mean  to. 

Ms.  Rogers.  Just  a  couple  of  other  things  I  would  like  to  men- 
tion. I  think  tiiat  basically,  people  have  a  great  misconception  as 
to  who  we  are  as  well  as  other  consumer  service  kinds  of  indus- 
tries. Because  of  the  kdnd  of  growth  that  McDonald's  is  experienc- 
ing and  other  kinds  of  consumer  service  industries— department 
stores,  entertainment  situations — ^we  know  that  it  is  possible,  given 
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what  I  have  just  said  to  you  and  shown  you  the  career  path,  that 
this  kind  of  example  can  work  in  terms  of  individuals  working  up 
from  the  bottom  to  be  able  to  realize  the  kinds  of  things  they  want 
to  accomplish. 
[The  prepared  statement  of  Ms.  Rogers  follows:] 
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CSrANDING  ion  ornoSS  AKD  OrrORTUNlTU.5  ('OR  ALL  AMEIUCANS 


For  nearly  forty  years,  McDonald's  has  traditionally  offered  part'tlme  )ob 
opportunities  elong  with  a  full  range  of  full-time  career  opportunities.- 
That's  why  McDonald's  is  a  member  of  the  Advocates  for  Flexible 
Employment,  a  national  organization  which  represents  the  fastest  growing 
work  sector  in  America,  part-time,  seasonal  and  temporary  workers.  , 
McDonald's  offers  part-time  employment  because  it  helps  us  to; 
specifically  meet  the  peak-time  meal  hour  needs  of  the  18  million  U.8.' 
customers  we  serve  dally.  At  the  same  time,  those  who  work  for  us  in' 
part-time  positions  overwhelmingly  do  so  because  it  meets  their  individual 
needs  and  schedules.  McDonald's  is  the  largest  employer  of  young  people 
in  the  U.S..  Currently,  one  out  of  15  Americans  have  worked  under  the, 
Golden  Arches.  » 

The  majority  of  these  employees  are  youths  attending  school,  and  these 
jobs  provide  an  indispensable  vehicle,  providing  not  only  an  entry  into  the 
world  of  work  but,  also  the  necessary  income  to  help,  in  many  cases, 
finance  their  education.  For  some  of  our  employees,  particularly  inner  city 
youths,  a  job  at  McDonald's  gives  them  an  opportunity  to  learn  important 
basic  employment  skills,  to  early  on  acquire  the  work  ethic  and 
substantially  to  enhance  their  chances  of  finding  gainful  employment  as' 
adults.  I 

i 
For  those  who  want  full-time  opportunities  with  McDonald's,  a  wide  range 
of  long-term  career  positions  are  available  In  our  restaurants,  regional 
offices  and  corporate  headquarters.  McDonald's  has  a  long  standing 
tradition  of  promotion  from  within.  In  fact,  more  than  forty  per  cent  of, 
McDonald's  corporate  executives  began  their  careers  as  crew  members' 
in  our  restaurants.  McDonald's  is  proud  of  the  positions,  training  and 
career  opportunities  that  we  offer.  We  believe  that  for  entry  level 
employees,  a  first-time  job  at  McDonald's  provides  work  readiness  skills 
and  experience  that  can  benefit  them  throughout  their  productive  lives,  j 

The  McDonalds  system  employs  a  large  number  of  young  people, 
students,  African-Americans,  Hispanics,  women,  people  with  physical  and 
mental  challenges,  end  seniors.  Our  business  has  grown  and  succeeded 
through  utilizing  a  flexible  workforce.  Our  restaurant  managers  and 
owners  consult  with  their  employees  to  adjust  their  Individual  scheduling 
needs,  whether  It's  family,  schooling,  or  lifestyle  demands.  , 

McDonald's  commits  substantial  resources  to  training  our  employees  who 
are  proud  of  who  they  are,  the  jobs  they  have,  and  the  service  they 
provide.  Most  importantly,  our  employees  do  not  identify  themselves  as 
part-time  or  flexible  employees,  but  are  proud  to  be  called  McDonald's 
employees-  or  what  we  commonly  call  the  McFamily. 
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ADVOCATrS  FOR  ri.CXIOLC  RMPLOMklENT: 

EXFANDINC  JOB  OPTIONS  1>  OPPOIITUNITIES  »t>R  AtX  AMERICAN'S 


Flfilblt  tmplvyawnl:  mtttln|  the  n««dt  of  •  chanfln|  w«rUerT( 

AJtheuth  more  Ibno  20  fnillien  Americans  chooic  p*n-tiine,  teatoeal  or  l(niporar\' 
cmptoyrneat,  ibil  booming  job  tector  \t  sometimei  miiuoderstood  by  laviiniketi  and  tbc 
media     Tbal's  «'by  (be  Advocates  for  FIcsble  Employmeot.  t  national  coalition,  it 
dedicated  to  prox-idiog  a  voice  (or  the  mitliuni  of  part-time,  teatooal  aad  lemporan- 
cmplo)-(cs  aad  Ibeir  (amiliei  wbo  eouoi  oa  flexible  «-ork  icbcdulcj  to  meet  their  li(e«t)'lc 
demands,    la  fact  at  the  AmericaD  workplace  continues  to  cbaoge.  tbe  millioos  of  ne* 
workers  botding  part-time,  seasonal  lod  temporary  jobs  represent  (bt  (astesi  growiDg 
emplo)inen(  gtovp  in  tbe  oitioo.  gKing  them  a  larger  voice  in  the  issues  ibat  diierily 
aUrct  Ibcir  jobs  aod  ibeir  futures. 

Who  ate  pari-lime,  seasoaal  or  lemporar>  w-orkcrs^   Tkcvrc  senior  ciliteos.  working 
parent.^,  students,  professionals,  gcnvrnment  workers  and  an>-ooe  else  wbo  seeds 
(lerihilii)-  on  the  job  aed  at  bofse:  Thej-'re  sivdenti  wbo  need  to  cam  money  to  pay  fv 
education  but  caonci  commit  to  rigid  scbedule^  or  inflrbble  hours    Tbey  le  «-erking 
paients  who  «.ini  to  he  borne  wbco  Ibeii  children  leiutn  (jom  school    They  re  retirees 
who  want  lo  nay  .vtnr  hui  ool  lr>se  pension  benefits  by  «otUog  futl-iiaie     they're 
professionals  »ho  want  more  control  over  their  Uvcs  and  scbedulcs    Tbcy'te  men  and 
women  lookin|>  for  training  and  new  job  ofportuoiiies     Above  all.  Ihet'te  baid«-erking 
Americans  wbo  are  making  a  real  contribution  le  ibr  nation's  eceoemy 


rirklble  empl»H-m»nt  l<  Imperlanl  le  the  ecorsemy 

Arroirfinf  lo  tbe  I   S  Huteau  of  Labor  Si.iiisiirs  (IILSl.  oicr  ihe  paM  20  tea;s  tbe 
tiiimhet  of  pan  time  uoikeis  increased  8S  9<*;.  «hilc  full-time  cmplotmeo:  rose  jutt 
48  6'~'  met  the  sanir  period     Aod  part-lime  jobs  arc  just  one  type  of  netibit 
employmeni    The  rale  c(  f  M*wib  is  even  greaier  when  other  forms  of  flexible 
emplo)'meni  •  seawmal  and  temporary  •  are  included    Flexible  cmploymeat  is  prov-idiog 
■e»  jobs  to  keep  ihr  American  ccooomy  growing 

FIctlble  employmenl  affords  man)'  ■ds-antafet  le  employees  and  employeri 

Flexible  emplo)-meoi  offers  employers  and  employees  alike  many  ad\8niafet  full-iime 
jobs  can't  match    Eoiplnyees  appreciate  ibe  ease  with  which  flexible  employment  helps 
them  balance  elber  respoosibiliiics  and  ialcrcits 

Fni  those  eiploring  ne«  careeis.  flexible  emploj'meni  pro\ides  a  glimpse  of  particular 
areas  of  inirirsi    'Those  unable  lo  find  full-linie  w-oil  in  ihrii  rhosro  field  can  turn  in 
pan-time,  seasonal  and  leoiporsry  opportunities  lot  support  while  the%  search     .-Vnd  (at 
many  young  Americans,  flexible  employment  offers  as  intreductioo  lo  the  ««rk  fwre 

Employers  al«o  appieeiatr  the  productivity  flexible  employment  provide'  when  there  is 
insufficirni  demand  to  add  full-time  workers  but  shon-ierm  needs  require  extra  help. 
Flexible  emplr>yre«  aKo  help  a  business  broaden  iis  ccmmitsieai  lo  cunomei  service 
during  peak  hours  or  »ea»ons    AFh  menibei  employers  reirb  CHit  to  the  employees 
othei  businesses  olif n  ipnoie  ■  persons  with  disal<ilitjet   cidei  Amrinan»  >iudenu  and 
young  parrnu    AfT  seeks  to  protect  and  enhance  the  mutual  benefiu  flexiMe 
employees  and  then  employer*  enjm 

Here's  wbai  tome  flcxihle  cmplorccs  from  aieuad  iht  couniO'  have  le  aajr  abo«l  Ibeir 
K>bs 

*l  am  able  to  «ork  a  pan-lime  schedule  that  allowi  mc  to  be  home  when  my  children  go 
to  and  come  heme  from  school  I  can  cara  meaey  and  tilll  vet  aacrific*  lime  away  (rem 
m>  lamiK  * 

1'he  flexible  schedule  ai  my  job  has  allowed  mc  lo  earn  the  money  I  aeed  lo  gel 
ihrouf  h  cnllege    My  (inanriil  assistance  has  sevtr  been  enough  lo  pay  lor  twiiion,  room 
and  board     U'iibovi  this  meoey,  I  could  never  have  made  It* 

'Tbe  flexible  employment  option  allows  me  to  mtioiaia  a  full  staff  during  the  hincblime 
rush    The  customers  are  happy,  the  workers  are  happy  and  my  bnsineu  is  grvxing.* 

*>Miee  I  rriired.  I  dide't  want  to  stop  working  completely    This  job  helps  me 
supplement  my  income  and  keeps  me  in  Ihe  work  place  ' 
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'I've  ahDoti  completed  my  run  ncn-el    My  piri-timc  job  hat  tllowcd  me  to  tun  otoacy. 
•  bile  sifll  ht«iBf  Ibne  lo  pursue  ny  drctois  as  •  «-Hici.* 

'V^lirn  W)  motbrr  became  III.  I  «'at  ibic  lo  •Oik  paii-ti0ie  wbirb  «llo«-cd  me  time  to 
rate  (or  ber  and  pui  myself  tbrouph  traduale  icbool  in  Ibc  evcoio|i.* 


Drxlble  r.mploymfnl  Farli 

In  I9«r.  thrif  «»"  moie  ihan  TO  i  millinn  fan-time  workeii  in  Ihii  eouoiry    (Employee 
Heredt  Rriratrk  InMitule) 

Since  l«<"'  :^r  t."  S  p.in-iimr  <»ofl  (f«rce  bat  p»o<»i»  «d  aitiafe  o(  I  §•*  aBBoalK 
fEr.floyre  lUnelit  Reteatcb  loiiituie) 

A  tiO'i'snt  numSrr  of  piofes;icnals  are  cbooiint  to  »ork  pan-lime     le  1991.  the  Bumhct 
H  pairiimc  f  rcUuionalt  ichc  lo  1  I  millioo    (I'.S  Bureau  of  Ijibor  Suiitiict) 

rC";  9t  p»rt-«tmr  employeet  air  iritred  w-erkcn  tupplrmcBlioi  their  rctircmcBt  inremc. 
lAucciaiion  of  Pan-Time  Profr.i«ionaU) 

M'-rc  ihaa  ''v"  «•!  companies  ^nrke^rd  fell  thai  psri-timr  on-»iie  woik  eiperience  i5  the 
mcs:  impori.ini  vhool-MorV  linkage  in  addresiin;  the  bhor  and  »kill  ihert«|e  ia  ibeii 
inc'iiirry     iNaiif^nal  Attorialion  of  Maaufaelwrcrt) 

*0'*  t<l  cftllcer  ntudenu  oerk  durint  ibe  academic  year,  moti  of  ibem  ulilitinf  tome 
frrm  cf  flexible  cmplrKineBt    (NaDonal  AtsoeiaiioB  of  Siudcat  Employment 
Adminiiiiaicrii 

Sea«ra*t  flrtiUle  cmployTiiCBt  preside*  a  ma^er  >euree  of  fobt  for  OBe  of  the  moat 
difficuli  paru  nf  ihr  v-erk  (twee  lo  plarr  ■  lummer  veuih 

50"^  of  their  Morkeit  ebootiot  Ibe  lemporar)  cmpleymeni  epiiee  do  to  to  fain 
addtiiooal  iBcome.  »hile  appronmaiel)  ''S^  utilize  temporary  cmploymeat  lo  aid  Ihcm 
ni  f  eiiinf  a  hitliimc  job.  imprm-c  (lulls,  or  (m  Ocvihiliiy.   (Naiiosal  Atsoeiaiion  of 
lempcrary  Sericei) 

1em»c>rary  help  iobt  bccoubi  (or  about  l<?  of  all  BOpa{rirultural  jobt  Ib  tbiirountry 
Thf  ifmporarN  help  iaduitry  prcnSdes  flexible  rmploymcBl  (oi  approumaiely  16  milliofl 
Arirnrant  on  an>  ^ivea  day     (Kational  AstoeiaiioB  of  Trmporary  Serx-irct) 

Thi  lechnical  temporary  tenicet  induftfN,  which  prcn-ide^  bt(h  »lill.  hijh  »apr  terboical 
|T •«<.T.ncl  ir  -Vnnican  indutlry  and  fiHrrnmcnl.  empliwi  more  iban  200.0PO  lecbsical 
•j-eculiHs  annuallx     fSaiional  Technical  Serice*  Ai»ociaii«»n) 

Ore  indu'tr.  uiil:.-ir,r  tlcxiMr  rmple^-meCL  the  disfoum  mail  iceior.  accounu  for  mote 
ih.tT  :?  if  »l'  ne»  «•»  V  cieairt)  in  Ihij  counin  since  P9I  A  Se«  York  Time*  aniele 
(!r<-:il  fd  ±r  f.:<-  tr!  leuil  «eci-.»i  f.4   a  ne*  rntine  (t»r  jrh  creaiion  " 

On  Bahalf  of 
Advocates  for  fl»xlbl»  Cmptoymtnt 

Submliilen  of  ftooircarela  RoQara 

DItaeioi.  Employmant  Davalopmani 

McDonald  a  Corporation 

tor  tht  Conitngant  Worklorca  Conlar«nc« 

Subcommltiaa  on  Labof 

ftnQnrcBrola  Hopfra.  I»  th»  Oherlor  of  tmplovr«Bn|  08vetopn»«nt  for  lh« 
McOonnid's  Co'po'Btion  I"  the  Horne  Office  In  Oak  Brook.  Illinois  For 
ihB  pnst  13  ve»'s.  Ms.  f^oclgeis  hm  workad  on  many  Bspccts  of 
emplovmnnl  lor  th«  McOonaWs  sysiem.  from  tha  tntry-lf  vel  •n^ployeei 
In  the  restaiirsnu  lo  ou' top  mansortTteni  Ms.  RogB's  has  also  directed 
two  natlonnlly  recognire d  Diogramx :  Mc Jobs  whic'i  provhies  jobs  for  the 
physlcnily  and  B'r«oHone"v  disabled  and  McMasiers.  a  proprem  to  provide 
positions  (or  Snnior  cHirens.  In  RddMion.  Ms  Rogers  is  currently 
developing  a  McDonald's  school  loworV  trerisHion  program  «nrl  has  been 
involved  in  iKiks  with  officials  oi  tt»e  Deoertmcni  of  Inbo'  and 
Oeparimeni  of  Education  regarding  this  innovative  youth  apprtntlcethip 
training  prograrri. 
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Senator  Metzenbaum.  Thank  you  very  much. 

Rickf  you  were  with  us  on  the  first  panel,  but  I  wonder  if  you 
have  some  thou^ts  that  you  would  like  to  add. 

Mr.  Belous.  Well,  you  have  brought  together  some  of  the  best 
examples  of  managing  a  contingent  work  force.  Hewlett-Packard 
was  one  of  my  case  studies  and  struck  me  as  a  fine  company.  Iliey 
did  somethinE  whidi  a  lot  of  other  companies  never  did — ^they  actu- 
ally tried  to  look  and  see  who  wantea  to  be  contingent  and  who 
wanted  to  be  fiill-time.  And  if  you  wanted  to  be  full-time,  but  you 
thought  contingency  was  a  bacK  door  to  get  in,  they  tried  to  screen 
you  out  of  that. 

AT&T  has  been  an  excellent  manager  of  a  buffer  work  force.  I 
think  these  are  examples  of  how  it  can  be  done.  It  can  be  done  in 
a  humanistic  way. 

Also,  what  is  being  brought  out  here  is  that,  as  my  grandmother 
used  to  say,  you  get  what  vou  pay  for — and  I  am  sure  a  lot  of 
grandmothers  saif-althoujm  I  (ud  not  live  through  the  1930*8,  I 
am  very  thankful,  because!  think  I  learned  a  lot  of  wisdom  from 
her,  which  unfortunately,  my  generation  does  not  have. 

Senator  Metzenbaum.  I  did.  It  was  rough. 

Mr.  Belous.  But  it  can  be  done,  not  just  humanistically,  and  you 
get  what  you  pay  for.  A  clear  example  of  this  is  Xerox,  which  dis- 
covered that  training  was  very,  very  important  The  public  does  not 
care  whether  the  person  is  a  contmgent  worker  or  a  core  worker. 
If  you  put  somebody  on  the  phone  bank,  and  they  are  ill-prepared, 
that  reflects  poorly  on  the  corporation. 

So  that  I  think  that  what  some  of  the  leading  companies,  like 
AT&T  and  Hewlett-Packard  and  others  are  going  to  be  doing  is 
they  are  not  going  to  be  cutting  back  on  contingency;  they  are 
going  to  try  to  woA  it  smarter.  And  I  think  these  are  great  exam- 
ples which  should  be  pressed  on. 

Senator,  if  I  could  just  add  one  other  point,  in  terms  of  actual 
training,  a  lot  of  times,  I  have  been  very,  very  impressed  at  how 
sometimes  the  suppliers  of  temporary  help  have  actually  gone  out 
into  the  inner  dties  and  trained  people  in  terms  of  using  computers 
and  PCs.  So  I  think  to  look  at  contingent  is  a  case  of  costs  and  ben- 
efits. There  are  serious  social  costs,  but  there  are  also  benefits 
which  have  been  provided. 

Senator  Metzenbaum.  Incidentally,  Tom,  when  I  mentioned 
John  Anderson,  I  meant  John  Young.  He  stands  out  in  my  memory 
because  I  thmk  it  was  imder  Reagan  that  he  cnaired  a 
committee 

Mr.  PlERSON.  Yes.  He  was  the  chair  of  the  U.S.  Industrial  Com- 
petitiveness Task  Force. 

Senator  Metzenbaum.  Yes,  the  U.S.  Competitiveness  Task  Force. 
His  committee  did  one  hell  of  a  job,  and  because  it  was  such  a  good 
job,  Reagan  did  not  know  he  was  alive,  and  he  totally  slammed  the 
door  onnim  after  they  had  done  such  a  good  job.  That  was  a  pretty 
good  example  of  a  person  who  gives  of  himself.  I  remember  he 
spoke  at  some  meeting  I  attenoed,  and  everyone  was  quite  en- 
tnused;  but  I  also  remember  that  he  was  sort  of  locked  out  of  the 
White  House  because  I  think  he  did  do  a  |:ood  job  at  that  time. 

Mr.  Pierson.  Thank  you,  Senator.  I  will  pass  that  along  to  him 
when  I  see  him. 
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Senator  Met2SNBAUM.  Is  he  still  active  with  the  company? 

Mr.  PlEBSON.  I  would  sav  he  is  doing  more  fishing  than  acting 
in  the  company.  [Laug^ter.f 

Senator  Metzenbaum.  Michael,  do  you  have  anjrthing  you  would 
care  to  contribute? 

STATEMENT  OF  MICHAEL  LOSET,  PRESIDENT  AND  CEO,  SOCI- 
ETT  FOR  HUMAN  RESOURCE  MANAGEMENT,  WASHINGTON, 
DC 

Mr.  LosEY.  Yes,  Senator,  thank  you  very  much. 

I  am  Mike  Losey,  and  I  am  president  and  CEO  of  the  Society  for 
Human  Resource  Management,  which  is  a  professional  society.  I 
am  also  secretary-general  of  the  World  Federation  of  Personnel 
Management  Organizations,  which  links  together  55  nations  which 
have  uieir  own  human  resource  organizations. 

Senator  Metzenbaum.  Just  so  I  may  know,  how  are  you  funded? 

Mr.  Losey.  We  have  individual  memberships  by  individual.  We 
do  not  accept  company  memberships.  We  have  a  very  diverse  mem- 
bership of  mostly  HR  practitioners  in  profit,  nonprofit.  Govern- 
ment, and  academic  circles. 

When  I  was  asked  to  participate,  Senator,  I  remembered  some- 
thing that  did  occur  over  20  years  ago  when  I  moved  to  a  new  loca- 
tion at  a  corporate  headquarters  and  found  seven  employees  who 
had  been  on  the  payroll  fi^m  4,  5,  to  7  years  who  were  *tem- 
poraiy."  And  when  I  asked,  "gee,  they  have  been  around  here  for 
a  long  time;  how  could  this  possiblv  happen?"  I  found  out  that 
quite  frankly,  in  those  days  before  ADA,  they  could  not  pass  the 
ph^^ical,  and  they  did  what  we  used  to  call  a  fellow  d(^  contract," 
wmch  I  think  our  labor  representatives  would  recognize  has  been 
outlawed  in  this  country  since  the  Norris-LaGuanua  Act  of  1932 
and  rightfullv  so,  where  these  people  said,  "Do  you  want  the  job, 
or  don  t  you?  You  do  not  have  benefits,"  and  they  had  no  choice. 

That,  we  changed  ovemieht,  and  we  reminded  our  management 
people  about  the  history  of  our  labor  and  what  is  appropriate  in 
terms  of  policy.  That  is  what  our  society  is  all  about,  trying^  to  pro- 
mote good  employment  practices  and  to  promote  productivity,  and 
not  poor  practices,  whioi  promote  poor  relations  and  in  fact  poor 
employees  and  abuse  and  inequities.  We  realize  when  abuse  and 
inequity  does  appear,  it  is  the  role  of  Congress  to  examine  that 

We  are  very  pleased  to  participate  in  this  conference  today. 

With  your  patience,  Senator.  I  would  Uke  to  raise  one  other  issue 
that  has  not  been  raised,  ana  that  is  some  research  that  I  have 
done,  and  I  have  included  in  my  paper  to  you,  but  to  summarize 
it,  HR  people  like  myself  for  careers  nave  tried  to  benchmark  effec- 
tiveness, and  one  of  the  things  we  have  tried  to  look  at  is  what 
does  it  cost  to  hire  people.  Anybody  who  knows  anything  about  our 
profession  knows  that  when  you  recruit  people,  that  is  how  we  jus- 
tified our  existence,  and  what  we  know  is  that  it  costs  something 
like  $9,100  to  recruit  a  new  exempt  employee. 

What  we  are  not  measuring,  and  what  I  would  really  ask  the 
Secretary  to  look  into,  is  the  cost  of  termination  today.  The  cost  of 
terminating  an  employee,  by  my  estimate,  is  three  to  six  times  the 
cost  of  hire.  Senator.  You  have  heard  Kodak  at  $90,000,  IBM  at 
$100,000. 
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One  of  the  reasons  why  I  beheve  companies  are  so  hesitant  to 
turn  on  the  hiring  sign  is  because  of  the  cost  of  termination.  Cer- 
tainly, we  have  seen  uiat  in  Europe. 

Another  thing  that  we  would  be  very  willing  to  work  with  you 
on  is  that  as  you  may  know,  in  Italv,  temporary  employment  is  ab- 
solutely prohibited  by  law,  althougn  they  are  studying  it,  because 
that  remedy  does  not  appear  to  be  workin^^.  In  Greece,  it  is  prohib- 
ited. Many  other  countries  have  substantial  r^;ulations  already — 
althou^  we  also  highlight  that  most  of  those  countries  have  sub- 
stantially greater  unemployment  than  our  own.  Spain  is  at  22  per- 
cent I  wifi  be  talking  to  a  colleague  from  Spain  this  afternoon. 
Part  of  what  they  are  doing  in  Spain — and  I  think  we  need  to  know 
these  comparative  practices  around  the  world  because  we  need  to 
discard  the  poor  ones  and  adopt  the  good  ones — Spain,  for  instance, 
is  reviewing  their  law  in  regard  to  temporary  and  contingent  work- 
ers. 

So  we  do  live  in  that  type  of  global  economy,  and  we  certainlv 
should  include  those  comparative  practices  fVom  around  the  worla. 
We  certainly  serve  at  your  convenience. 

Thank  you  very  much,  Senator. 

[The  prepared  statement  of  Mr.  Losey  follows:! 
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STATBUMT   OF 


MICIIAKL  R.    LOSBT,    SPUR 
nUIRKXN   MTD  CBO 

socxrrv  ran  bumam  kksourcs  managbmbrt 

THTROnHCTTOM 

Good  aornln?,  my   nase  is  Michael  R.  Loaey,  and  I  an  Prasidant  t 
CEO  of  the  Society  for  Human  Resource  Manayeaent  (SHRN).   On 
behalf  of  the  Society  and  lt«  Benbarship,  1  would  like  to  thank 
you  for  the  opportunity  to  participate  in  thasa  Important 
diaeuaaiona  today. 

SHRM  le  the  leading  voice  of  the  hu«an  reaouree  profeasieni 
raprasanting  the  interacts  or  nora  than  56,000  profeesional  and 
student  aiaabara.   Na  provide  our  aambarB  with  education  and 
Inf onset ion  acrvlces,  govarnBant  and  aadia  rapresantation, 
raaearch  and  publications  to  help  then  becoae  leaders  and 
decision  Balcars  within  their  organizations.  The  Society  is  a 
founding  Banbar  and  I  an  currently  Secretary  General  of  the  Norld 
Federation  of  Personnel  Management  Xseociations  (HPPMA)  which 
links  huaan  resource  associations  in  55  nations. 

SHRM  doea  not  pernlt  conpanias  to  join.   Rather,  our  ■aabare  are 
individual  huaan  resource  prof eeclonalc  within  profit,  non- 
profit, governnent  and  acadeslc  organizations  fron  around  the 
country  and  over  40  other  nations.  They  are  responsible  for 
ensuring  the  huaan  resource  needs  of  their  employers  are  aet,  and 
use  a  variety  of  arrangeaents  to  acconplish  this  goal,  including 
the  use  of  "contingent  workers."  - 

Huaan  resource  professionals  have  been  the  individuala  laraely 
responsible  for  inplenenting  employnent  practices  auch  aa  flex- 
tiaa,  job  sharing,  four-day  work  weeks  and  telecoBBUting  prograas 
to  enable  enployeee  who  choose  eo  to  be  able  to  pursue  outside 
interests  and  neet  personal  coanltnents.   The  SHRM  Work  &  Faaily 
Report  in  1993  found  that  six  in  tan  coapanios  provided  part-tiae 
work  options.  Nearly  one  in  five  offered  work  at  hove  prograas, 
nearly  three  in  ten  offered  job  sharing,  and  23  percent  had 
iapleaented  compressed  workweek  schedules. 

THE  COMTIWCEMT  WORKFORCE  -  HOM  BIG? 

The  data  available  points  to  the  fact  that  while  the  contingent 
workforce  —  part  tine,  temporary ,  aeaaonal,  and  independent 
contractora  and  conaultanta  —  hae  indeed  grown,  this  growth  has 
not  been  as  great  as  aany  believe  and  should  be  kept  in 
parapactive. 

Data  froa  the  Bureau  of  Labor  statistics  shows  that  the  actual 
puwhur  of  part-time  workers  doubled  from  1969  to  1992.   However, 
as  a  percentage  of  the  total  workforce,  part-time  work  only 
increased  fron  15.5  percent  to  18.9  percent  during  thia  period. 
Theae  recent  numbers  are  not  unprecedented.   According  to  the 
eame  BLS  data,  in  1982,  —  during  the  last  recession  —  part-tiae 
workera  represented  30.3  percent  of  all  workera  —  a  higher 

percentage  than  today. 

In  an  analysis  of  the  March  1992  Current  Population  Survey,  the 
Employee  Benefits  Research  Institute  (EBRI)  found  that  enployera 
with  fewer  than  25  employees  were  auch  aorc  likely  to  employ 
part-time  workers  than  larger  firms.   Me  also  know  that  aaallar 
firms  are  auch  less  likely  to  have  generous  employee  benefit 
plans  for  amployeee. 

CBRI  aleo  found  that  the  vast  majority,  or  70.1  percent,  of  all 
part-time  workers  are  voluntary  part-time  workers,  or  thoaa  who 
chooae  to  work  part-time,  and  65  percent  are  women.   Twenty-nine 
percent  of  part-time  workers  claasified  themaalvea  aa 
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"Involuntary"  part-tla*  workers ,  vhieh  Include  thoa*  who  cannot 
vork  tull-tlse  for  personal  reaaona.   Not  aurprlaingly,  Incraaaaa 
in  Involuntary  part-tlae  enploynent  hava  been  genarally  llnkad  to 
•low  downs  In  ^he  overall  econovy. 

Yet,  here  too,  ve  aust  consider  these  Btatlstlcs  In  context,  for 
while  the  number  of  involuntary  part-tiae  workers  increased 
between  1990  end  1992  froa  4.S  percent  to  5.6  percent  of  all 
workers,  in  19B2  and  19B3  involuntary  part-ti»e  workers 
represented  €.5  percent  of  all  workers,  again,  higher  than 
current  experience.  This  would  suggest  that  there  has  not  been  a 
■ajor  shift,  generated  by  eaployers'  concern  about  today'a  health 
oare  costs,  for  instance. 

attltM    gXPERIEWCE    AS    XM    EMPLOYER 

Again,  SIIRM  appreciates  the  opportunity  to  bs  hsra  not  only  as  a 
professional  society  which  sharea  an  interest  in  this  topic  but 
also  as  an  eaployer.   Although  not  an  AT4T  with  hundreds  of 
thousands  of  enployees,  SHRM  eiiploys  about  100  enployees  and 
tharafora,  probably  more  cloaaly  approxlaate  the  type  of 
conpanies  that  nake  up  the  backbone  of  United  States'  businasc 
and  coaaarca. 


Like  these  aany  other  organizations,  we  decide  if  we  are  going  to 
use  part-tiae  or  temporary  workers  based  upon  a  number  of 
factors,  but  prlaarily  based  upon  fluctuations  In  work  loads.  I 
hsva  never  asen  an  organization  whose  work  load  exactly  aatched 
its  workforce  52  weeks  of  the  year.   Soae  weeks  or  aonths  hava 
■ore  work  than  others.   Mo  company  can  afford  to  aaintain 
peraanent  full-tiae  staff  at  the  level  needed  juat  to  aeet  its 
pask  work  load  periods,  organizations  staff  for  the  prevailing 
or  average  work  load  and  aeet  the  extra  deaands  by  asking 
existing  staff  to  %rork  overtiae  or  by  hiring  additional  staff  on 
■  tanporary  or  part-tiae  basis. 

This,  we  believe,  is  an  appropriate  managenent  practice.  To 
operate  without  the  option  of  employing  contingent  workers  due  to 
additional  restrictions  would  negatively  affect  operating 
efficiency.  The  need  to  adjust  for  variations  in  work  loads  has 
created  an  entire  temporary  help  industry.   Millions  of  people 
are  provided  good  jobs  each  year  by  the  teaporary  aervice 
conpanies  such  aa  Olsten,  Kelly,  Manpower  and  ECCO  vhieh  provide 
contract  part-tiae  workers  and  teaporary  paraonnel  to 
organisations. 

Also,  as  suggested  by  the  EBRl  data,  aany  workers  appreciate  the 
opportunity  to  vork  part-tiae  or  full-tiae  for  just  a  short 
period.  Many  know  that  contingent  work  can  freguently  "grov" 
into  a  full-time  position  when  a  peraanent  position  beconss 
available.   In  fact,  in  1993,  given  our  growth  and  turnover,  SHRM 
hired  a  total  of  25  new  full-tiae  people.   Of  those  twenty-five, 
six  —  or  slaost  one  out  of  4  —  were  converted  from  part-tiae  or 
teaporary  to  full-time,  usually  in  different  departaenta.   These 
individuals  got  to  know  us  and  we  got  to  know  thea  durin?  the 
course  of  their  temporary  aasignBenta,  and  when  a  full-time  job 
becaae  available  they  were  favorably  considered  and  offered  the 
job.   This  is  the  way  it  works  in  asny,  aany  firaa.   It  is  a 
■win-win*  situation  for  all. 

COHTIMGEWT  KDRKCTS  AND  ENTTTLEMEWT  TO  BEHEFITSl  COHSTDKRATTQWS 

Although  fewer  part-tiae  workers  ere  eligible  for  benefits,  aany 
eaployers  do  provide  their  part-time  employees  with  benefits 
comparable  to  those  available  to  their  full-time  employees.   A 
recent  Mercer  survey  found  that  of  the  3400  aid-sized  to  large 
companies  surveyed,  72  percent  provided  for  participation  in  a 
401 (K)  plan,  57  percent  provided  health  coverage,  and  S3  percent 
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provided  life  InEurance  to  part-tl»«  •mployees.   In  1991, 
according  to  tha  EBRI  analysis  mentioned  earlier,  acre  than  70 
percent  of  part-tine  workers  recalved  health  covetaije  from  one  or 
nore  private  sources.   rifty-£our  percent  racalvad  coverage 
through  an  anployer  of  which  16  percent  received  coverage 
diractly  £ro»  an  enployer .   Twenty  percent  of  part-tiaa  workara 
conparad  to  15  percent  of  full-tiae  workers  were  uninsured. 

However,  I  would  be  the  flrat  to  adnlt  that  there  are  coapanias 
that  aay  be  tanptad  to  ovar-utilize  the  contingent  workforce  if 
It  provided  then  with  the  opportunity  to  escape  soae  benefit 
co«t.   Whan  1  worked  In  tha  corporate  world,  1  personally 
vitnessed  a  cituation  where  aeveral  employees  had  been  enployed 
as  tanporary  full-tine  workers  for  years,  sons  as  long  aa  five  to 
seven  years,  ha   tenporaries  they  received  no  benefits.  Whan  X 
asked  why  this  waa  done  I  was  told  that  these  people  could  not, 
for  sona  reason,  pass  the  physical  for  enploynent  and  had  been 
offered  constructively  full-tine  enploynent  with  tenporary 
conditions . 

Now,  X  adnit  that  thla  incident  occurred  over  twenty  years  ago, 
and  well  before  nore  enlightened  nanagenent  practices  relstive  to 
the  aaployaent  of  persons  with  disabilities  and  the  recent 

X»er leans  with  Disabilities  Act.  But  even  then  I  was  renlnded  of 
the  old  dreaded  "yellow  dog"  contract  that  haa  been  rightly 
outlawed  in  our  country  for  over  60  years,   x  reversed  this 
situation  imnedistely,  offering  these  workers  all  full-tine 
poeltlons  with  full  benefits.  And  this  is  what  our  Society  is 
ell  Bbout.  Me  try  to  deternine  and  educate  professionals  in  the 
field  about  good  emplovnent  practicea.   We  realise  that  poor 
practices  nay  lead  to  inefficient  workers  or  worse,  inequities 
and  abuse.  Me  recognise  the  role  of  governaent  in  eatablishing 
certain  nininun  requirencnta  to  help  protect  and  balance  the 
interests  between  eaployee  and  enployer.  But  at  the  sane  tine  we 
desire  that  any  additional  legislation  or  regulations  addrees  a 
detemlned  need  or  deficiency,  neet  the  test  of  reasonableness 
snd  be  designed  so  that  those  in  business  charged  with 
Inplenentatlon  cen  do  so  effectively. 

It  is  not  elways  business  that  carries  the  responsibility  to 
ensure  that  practices  are  appropriate.  Let  ne  share  a  personal 
experience.   My  son  lost  his  full-tiae  job  twenty  nonths  ago.  He 
innediately  obtained  a  part-tine  position  with  a  local  fim  and 
was  encouraged  when  they  told  hln  it  would  probably  lead  to  full- 
tine  eeiployment  within  six  nonths  to  a  year.  Twenty  months  later 
he  still  hasn't  been  offered  s  full-tine  job.  One  of  the  reasons 
is  that  his  union  has  a  requirement  negotiated  with  the  conpany 
that  all  overtime  goes  to  the  union  members  who  work  full-tine. 
Part-time  workers  are  not  offered  overtime  even  though  they  must 
still  join  the  union  and  pay  full  initiation  and  monthly  union 
dues.   As  a  result,  someone  who  makes  $9  per  hour  for  only  20 
hours  a  week,  and  who  could  work  extra  hours  at  atraight  time  is 
ineligible  for  the  overtime,  while  those  earning  nuch  nore  per 
hour  for  40  hours  per  week  are  eligible  for  all  the  overtime  — 
and  at  a  preaiun,  of  course.   Sounds  rather  crazy  to  hin.  But 
there  is  no  law  that  states  that  full-time  union  workers  cannot 
work  overtime  until  their  part-tine  membera  have  had  at  least  the 
opportunity  to  work  40  hours. 

I'm  not  suggesting  that  this  type  of  situation  is  so  prevalent 
that  it  merits  new  regulation.  My  son  has  decided  to  do  what 
nany  others  have  done.   He  has  determined  that  this  isn't  the 
conpany  where  he  wants  to  pursue  his  career  and  has  obtained 
another  part-time  job.   This  second  conpany  has  already  provided 
hin  with  considerable  opportunity  for  extra  hours.   In  addition, 
the  company  has  placed  him  in  a  specialized  training  progran  to 
help  him  qualify  for  a  permanent  position.   Incidantly,  both 
firms  provide  him  free  health  insurance  —  apparently  this  is  not 
a  determining  factor  in  either  companies'  decision  to  use  part- 
tine  employees. 
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However  I  for  aony  enployers  such  ma   SIIRM,  adding  Mandated 
benefits  for  contingent  vorKers  would  drastically  hinder  the 
ability  to  use  such  workers.   For  exaiDple,  the  annual  cost  par 
aiaployaa  for  fanily  coverage  under  SlIRM'a  health  insurance  plan 

is  $9,897.   It  is  a  trenendous  burden  for  us  to  provide  this 
benefit  even  to  our  full-tl»e  enployees.   To  provide  just  health 
coverage  to  a  contingent  worker  who  worked,  for  Instanca,  only 
1,000  hours  a  year  would  cost  alnost  $10  per  hour,  before 
anything  else  —  wages  or  other  benefits.   In  other  words,  the 
cost  of  health  insurance  nay  cove  close  to  aqualing  or  axoaading 
the  part-tiae  vorkar's  hourly  waga. 

A  eOMTRTWirrOR  TO  USE  or  COWTTMKFWT  WnPKRPS  -  mnr   or  TgRMTMXTTnwa 

rinelly,  Z  would  Ilka  to  highlight  what,  in  By  opinion,  la 
another  vajor  contributor  to  the  growing  uae  of  tha  contingent 
werkforoa  —  the  growing  cost  of  terainations. 

Por  years,  hu«an  reeource  profeaaionala  have  tracked  the  coat  of 
hiring  an  anployee  as  a  productivity  iieaaure.  According  to  a 
1993  SHRN/Saratoga  Institute  ctudy,  tha  current  coat  of  hiring  an 
employee  is  approxiaately  $9,200.   Mhat  we  ara  not  adequataly 
neasuring  and  do  not  appreciate,  however,  is  the  coat  of 
teraination.   Based  upon  ay  experience,  I  have  calculated  that 
the  average  cost  of  termination  can  be  three  to  six  tinea  the 
cost  of  hire.   These  cost  estinates  would  depend  on  whether  or 
not  the  worker  la  Involuntary  or  voluntarily  induced  through  aoae 
type  of  incentive  prograa.  Major  firas,  auch  aa  ZBH  and  Kodak 
have  reported  costa  even  higher  ~  in  the  $90,000  to  $100,000 
range  —  per  eaployee  terainatad. 

Given  not  only  the  cost  of  such  terainationa  but  also  the 
eaployee,  public,  ahareholder  and  coaaunity  relatione 
Inplicationa  involved  in  such  reductions  in  force,  does  anyone 
really  believe  that  when  work  loads  increase  employers  are  eager 
to  put  out  the  *'help  wanted**  aigna?  Prior  to  creating  the 
potential  of  having  to  lay  off  large  nuabere  of  employeea, 
eaployers  will  test  to  ensure  that  the  denand  for  staff  la 
pcraanent.   This  aeans  that  contingent  workara  will  be  relied 
upon  until  there  is  a  higher  level  of  confidence  that  full-tiae 
end  peraanent  employment  opportunities  are  reasonably  aecure.   X 
have  provided,  for  your  consideration,  an  attachment  with  aeae 
coat  eetinstes  of  the  relative  coata  of  teraination  which 
generally  include  unemployment  compensation,  cobra,  severance  or 
incentive  paynents,  company-aponaored  benefit  continuation, 
poasible  WMtN  Act  notification  reguireaenta,  outplaoeaent. 
pension  curtailnent  and  legal  oosta. 

Of  equal  concern  to  employera  la  the  rapid  growth  in  employment 
litigation.   More  eaployees  aean  more  potential  lawsuits  which 
can  arise  because  of  terminations  as  a  result  of  perforaanoe 
problems  or  because  of  an  econonlc  downturn.   Employment 
litigation  has  increased  dramatically  in  recent  years,  and 
employers  nust  consider  costs  of  this  litigation  as  a  rlak 
aanagemcnt  factor  in  job  creation.   This  explosion  of  litigation 
Is  not  to  dispute:  in  1990  the  Federal  courts  Study  Connittee 

observed  that  the  number  of  employnent  discriaination  cases  filed 
in  the  federal  courts  had  increaaed  by  over  2000  percent  since 
1969.   The  Committee's  figure  did  not  even  include  other  foraa  of 
employment  litigation  or  filings  in  the  state  courts. 

Furthermore,  this  report  was  based  on  information  compiled  prior 
to  enactment  of  the  Americans  with  Diaabilities  Act  and  the  Civil 
Rights  Act  of  1991,  which  provide  compensatory  and  punitive 
damage  awards  and  jury  trials.   Mow  virtually  every  adveree 
employment  decision  is  subject  to  tort  like  treatment  in  the 
courts.   Enployers  have  become  part  of  what  some  enployaent 
attorneys  are  calling  the  "Lawault  Lottery"  —  foraer  or  present 
employees  filing  lawsuits  againat  their  eaployera  in  the  hopea  of 
winning  a  large  aettlement. 
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The  Rana  Institute,  in  a  recent  study,  looked  et  the  effects  of 
the  California  courts  creating  a  broad  cause  of  action  for 
%frongful  teniination.   In  Its  study,  the  Rand  Institute  found 
that  while  the  actual  legal  costs  were  only  about  .01  percent  of 
the  total  wage  bill,  firns  were  extresely  rick  adverse  and  acted 
to  avoid  larger  llabilitiee.   Ac  a  result,  just  the  Doesiblllty 
of  a  lawsuit  had  significant  indirect  economic  affects.   Or,  as 
stated  in  the  report: 

"The  risk  of  liability  and  the  associated  hunan-resourca 
adjustmenta  made  to  reduce  this  risk  will  Increase  the  cost 
of  labor  inputs.   Although  the  sagnitude  of  this  effect 
renains  an  enpirical  question,  it  is  clear  that  firas  will 
have  en  incentive  to  reduce  the  number  of  workers...  In  the 
short  run,  flme  will  be  reluctant  to  either  extend  or 
contract  the  size  of  the  labor  force  rapidly  in  response  to 
changes  in  the  optional  level  of  enployaent. . ." 

Mhile  the  Rand  Institute's  study  only  looked  at  one  cause  of 
action  for  challenging  employvent  decisions,  eiiployers  are 
subject  to  a  growing  number  of  laws  which  give  enployees 
additional  grounds  to  file  suit.   We  believe  thet  the  cunulative 
inpact  is  to  nake  employers  very  careful  of  decisions  Involving 
axpsndlng  their  pemanent  workforce. 

POrTrV  QPTTOMg 

We  agree  that  it  is  appropriate  to  hold  this  conference  to 
diacuas  the  contingent  workforce  and  stand  ready  to  partlcipata 
in  public  policy  discuBsions  on  this  subject.  Me  hope  that 
policy  makers  consider  carefully  the  need  for  better  data  In  this 
area,  and  recognise  the  advantages  for  enployers  and  enployees  of 
encoureging  elternative  work  arrangements.   And  while  we 
recognite  that  contingent  workers  have  and  should  continue  to  be 
provided  certain  rights,  we  believe  that  any  discussion  about  the 
growth  of  the  contingent  workforce  nust  recognize  and  address  the 
very  real  concerns  employers  have  that  creating  jobs  has  becoae 

the  equivalent  of  creating  potential  costly  liabilities.   Adding 
new  liabilities  with  new  legislation  is  acre  likely  to  axaoarbata 
thia  problem  than  to  help  solve  it. 

Submitted  by:  Michael  R.  Losey 
President  ft  CEO 

Society  for  Human  Resource  Management 
February  7,  1994 
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Senator  Metzenbaum.  Thank  you. 

John  Hiatt  and  Karen  Nussbaum,  we  will  ask  you  to  wind  up  for 
us  when  he  concludes. 

Mr.  HiATT.  Thank  you.  Senator. 

My  name  is  John  Hiatt,  and  I  am  the  general  counsel  for  the 
Service  Employees  International  Union.  We  commend  you  for  turn- 
ing the  spotli^t  on  this  issue,  but  I  think  it  would  be  something 
of  a  disservice,  to  echo  what  Rick  Belous  said  or  implied,  if  we 
come  away  from  here  believing  that  the  more  progressive  values 
and  poUcies  Uiat  have  been  discussed  by  the  people  that  you  have 
brought  together  in  this  roundtable  are  reflective  of  the  contingent 
work  force  employers  in  general. 

In  our  experience,  that  is  certainly  not  the  case,  and  these  values 
and  policies  are  exceptions  much  more  than  the  rule. 

Senator  Metzenbaum.  I  think  we  are  showing  what  can  be  done, 
not  necessarily  what  is  being  done. 

Mr.  Hiatt.  Yes,  and  I  think  that  is  veiy  important  to  do,  and  I 
just  want  to  point  out  that  to  the  extent  that  these  are  being  done 
on  a  voluntary  basis,  there  are  unfortunately  all  too  many  employ- 
ers who  are  not  choosing  to  follow  this. 

I  think  there  are  a  few  myths  of  contingent  employment  that  are 
too  heavily  relied  upon  by  employers  who  do  not  choose  to  follow 
in  the  footsteps  of^tiiese  employers,  and  I  just  want  to  very 

briefly ,  .        , 

Senator  Metzenbaum.  I  think  the  two  women  workers  we  heard 
from  this  morning  pointed  that  out,  because  they  obviously  were 
very  capable  young  women.  Pat  Knight  is  working  for  a  third  of 
what  she  had  been  making  at  the  Farm  Bureau.  For  the  life  of  me, 
I  cannot  understand  whv  the  Farm  Bureau  terminated  her  in  the 
manner  they  did  after  tne  whole  case  of  sexual  harassment  Katie 
Broughton,  from  Portsmouth,  OH,  has  a  very  strong  case.  And  we 
coula  have  brought  40  more  people  of  that  kind,  but  for  this  con- 
ference we  wanted  to  get  the  Government  point  of  view,  and  we 
wanted  to  show  that  some  employers  are  doing  a  good  job  in  meet- 
ing this  challenge.  We  have  heard  from  a  temporary  work  compsmy 
that  is  doing  it,  and  we  also  know  that  some  companies  are  not 
doing  that  good  a  job,  both  from  the  standpoint  of  the  temporary 
worker  management  as  well  as  from  the  standpoint  of  emplo)ang 
temps. 

Mr.  Hiatt.  Yes.  We  have  had  experience  in  Santa  Clara  County, 
for  example,  where  Hewlett-Packard  employs  a  janitorial  contrac- 
tor—I presume  one  of  the  partners  that  Mr.  Pierson  was  refemng 
to— and  even  that  we  are  finding  is  unfortunately  all  too  much  an 
exception  than  the  rule.  The  janitorial  contractor  at  Hewlett-Pack- 
ard, when  you  asked  are  they  getting  benefite  and  health  insurance 
and  so  on,  as  of  recently,  they  are;  they  are  now  unionized  janitors. 
But  for  the  most  part,  the  trend  in  Santa  Clara  County  with  some 
of  Hewlett-Packard's  competitors,  and  by  and  large  with  the  large 
corporations  out  there  in  general,  the  trend  with  respect  to  land- 
scaping, janitorial,  security,  even  manufacturing  now — manufactur- 
ing the  computer  chips  Uiat  are  used  by  a  lot  of  these  companies — 
is  that  it  was  all  done  in-house,  but  more  and  more  it  is  being  done 
by  the  kind  of  partners  or  outside  suppliers  and  contractors  that 
Mr.  Pierson  was  referring  to.  And  for  the  most  part,  these  are  con- 
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tractors  who  are  paying  no  health  insurance,  no  benefits,  and  so 
on. 

Onhr  where,  in  our  view,  we  have  the  unionized  situations  like 
they  have  in  AT&T,  or  where  we  have  been  able  to  unionize  the 
contractors  as  in  the  case  of  Hewlett-Packard  do  they  now  have  the 
kind  of  benefits  that  Mr.  Pierson  is  talking  about 

So  I  really  think  we  have  to  keep  in  mind  that  unfortunatelv,  the 
voluntary  aspect  of  this  has  not  permeated  very  far  beyond  the  ef- 
forts of  a  few  good  examples  like  these. 

Senator  Metzenbaum.  Thank  vou  very  much.  Please  tell  John 
Sweeney  we  are  sorry  we  missed  him  today. 

Mr.  HiATT.  Thank  you. 

Senator  Metzenbaum.  Ms.  Nussbaum,  how  about  your  winding 
up  for  us? 

Ms.  Nussbaum.  Just  one  word,  Senator,  and  that  is  that  the  Sec- 
retary of  Labor  often  talks  about  encouraging^  the  high  road,  while 
blodung  the  low  road.  I  think  you  have  mirrored  that  approach 
here  today  with  both  of  these  really  very  impressive  examples  of 
companies  that  are  answering  this  question  of  how  vou  maintain 
flexibility  while  protecting  the  rights  of  workers,  and  at  the  same 
time,  illuminating  these  vast  and  profound  underlying  problems 
that  really  do  require  a  much  harder  look. 

So  I  thank  you  for  that 

Senator  Metzenbaum.  Well,  thank  you  very  much. 

I  want  to  publicly  thank  Greg  Watchman,  who  put  together  this 
concept  of  a  conference,  rather  tiian  just  havine  each  of  you  appear 
before  the  committee  and  say  a  few  words.  If  anybody  has  some- 
thing on  their  mind,  I  must  be  at  a  Democratic  Caucus  at  one 
o'clock,  but  if  you  have  something  that  you  are  just  bursting  to  say 
and  cannot  leave  without  doine  so,  please  go  ahead. 

Mr.  LosEY.  Sir,  my  son  will  not  forgive  me  if  I  do  not  say  what 
I  have  to  say,  because  he  found  out  where  I  was  going  today. 

My  son  lost  his  job  20  months  ago,  a  full-time  job.  He  went  to 
work  part-time,  right  here  at  Dulles  Airport,  and  they  told  him 
maybe  in  6  months  he  would  be  full-time.  So  he  is  working  part- 
time.  Now,  he  got  from  that  employer  full  health  care  benefits,  but 
then  they  posted  jobs  for  f\ill-time.  and  then  they  said  they  were 
going  to  take  down  the  posting,  ana  the  union  said  they  were  going 
to  take  down  the  posting— I  am  not  knocking  the  union.  Why  dia 
they  take  down  the  posting?  Because  he  works  20  hours  a  week. 
He  cannot  work  overtime,  oecause  the  agreement  with  the  union 
is  that  part-time  cannot  work  overtime.  He  is  making  $9  an  hour, 
while  a  full-time  employee  of  the  union  and  the  company  is  making 
$16  an  hour. 

And  by  the  way.  he  pays  full  union  dues.  He  does  not  pay  half 
because  he  works  naif;  tie  paid  full  initiation  fee.  He  thinks  this  is 
kind  of  unfair,  and  he  says,  "Why  shouldn't  I  work  21  hours  at  $9 
an  hour  straight  time?"  The  company  is  kind  of  stupid.  The  share- 
holders must  think  so,  too,  when  they  are  paying  a  $16  person  24 
hours  to  work  41  hours  or  42  or  43. 

I  told  him  I  would  bring  it  up  if  I  had  a  chance.  So  thank  you. 

Senator  Metzenbaum.  what  union  is  he  in? 

Mr.  LosEY.  Well,  Senator,  I  do  not  want  to  get  him  in  trouble, 
and  sir,  I  am  not  here  saying  it  should  be  changed.  I  am  not  saying 
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we  should  have  a  law  that  says  union  members  should  not  work 
overtime  until  the  part-time  people  work  40  hours,  because  the 
company  and  the  union  negotiated  that  agreement.  And  I  told  him 
to  be  a  good  union  member,  and  I  have  told  him  he  has  got  two 
feet,  and  he  can  go  get  another  job.  And  he  has  another  part-time 
job.  He  works  at  uie  first  company  from  3  until  7.  and  at  8,  he  goes 
to  woik  at  another  company,  and  he  works  until  2,  3,  4  o'cIock  in 
the  morning  because  they  let  him  work  the  overtime,  and  the^  told 
him  to  come  in  last  Thursday  to  train  him  because  they  said,  If 
vou  want  to  get  on  full-time,  vou  have  got  to  have  these  skills,"  so 
he  volunteer^  He  will  undoubtedly  go  to  the  second  company,  and 
he  is  going  to  do  what  we  all  like  to  do  in  a  free  and  democratic 
society— he  is  going  to  tell  that  employer  first,  and  the  union  sec- 
ond, I  suspect:  Take  this  job  and  shove  it 

Senator  Metzenbaum.  With  that,  I  think  it  is  appropriate  that 
we  conclude  this  conference. 

We  will  say  to  you,  Ms.  Nussbaum,  and  to  the  Labor  Depart- 
ment, that  we  want  to  "shove**  you  along  a  little  more  rapidly  to 
brine  idbout  some  answers  and  to  have  some  discussion  with  us.  I 
would  like  to  move  on  this  problem.  I  think  it  is  becoming  a  more 
and  more  serious  problem  as  we  sit  here.  If  Congress  does  not  pro- 
tect the  rights  of  temporaiy  and  part-time  workers,  I  am  afraid 
there  are  not  enou^  companies  such  as  Hewlett-Packard  and 
AT&T.  We  have  to  concern  ourselves  about  those  temporary  and 
part-time  workers,  and  we  ought  to  look  at  whether  or  not  they 
need  further  protection. 

I  did  not  inquire  of  Ms.  Rogers  as  to  whether  or  not  McDonald*8 
employees  get  health  care  benefits.  Do  they  get  health  care  bene- 

fiu? 

Ms.  Rogers.  Our  part-timers,  no;  our  full-timers,  yes. 

Senator  Metqinbaum.  But  95  percent  of  your  people  are  part- 
time,  aren*t  they? 

Ms.  Rogers.  The  ones  who  are  in  the  company  restaurants  can 
buy  into  programs.  The  independent  franchisees,  I  do  not  know 
what  they  do  because  they  are  independent. 

Senator  Metzenbaum.  That  is  a  problem  that  I  would  ur^ 
McDonald*s  to  give  some  attention  to,  rather  than  have  the  big 
hand  of  Government  looking  over  vour  shoulder,  because  the  Amer- 
ican people  are  concerned  uiat  all  people  have  health  care.  We  all 
respect  McDonald's;  they  do  a  fine  job.  We  will  respect  you  a  httle 
bit  more  if  you  take  care  of  your  employees  when  they  have  health 

f>roblems.  So  I  would  ask  you  to  take  that  message  back.  Do  not 
et  us  tell  you  to  do  it;  do  it  yourselves. 

With  that,  I  thank  all  of  you  for  participating.  It  has  been  very 
informative  to  myself  and  my  colleagues  who  were  here  this  morn- 
ine.  One  of  my  colleagues  came  up  to  me  on  the  floor,  and  he  said: 
1  nope  you  will  keep  moving  on  this  subject,  because  I  think  it  is 
a  real  concern  in  the  economy."  You  may  be  certain  that  I  will  con- 
tinue moving,  and  I  will  be  working  with  the  Department  of  Labor. 
It  was  a  great  privil^e  and  honor  to  have  had  not  only  the  Sec- 
retary of  Labor  with  us,  but  Ms.  Nussbaum  and  Ms.  Abraham  as 
well.  I  thank  you  all  for  your  participation  and  assistance. 
[Additional  material  submitted  for  the  record  follows:] 
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U.  8.  Departmanl  of  Labor  con¥Tiit«ion«r  lor 

Buraiu  o(  Ubor  SuiUlIca 
WuNngian.  O.C.  20212 


FEB  2  5  199^ 


Honorable  Paul  D.  Wellatona 
United  Statea  Senate 
Waahlngton,  D.C.   30515-2303 

Dear  Senator  Nellatonei 

X  aai  writing  to  provide  the  additional  Infornation  about 
part-time  workera  that  you  requeated  during  Senator  Metsenbauai'a 
recent  roundtable  on  contingent  work. 

The  encloaed  tables  show  the  extent  of  and  trenda  In  both 
voluntary  and  Involuntary  part-time  employment  for  various  groups 
of  workers.   As  can  be  seen  In  table  1,  part-time  employment  la 
most  common  among  the  youngest  and  oldeat  workers  and  la  much 
more  prevalent  among  working  women  than  among  working  men.   White 
workera  are  more  likely  to  be  employed  part  time  voluntarily  than 
blacka  or  Rispanics,  who  are  more  likely  than  their  white 
counterparta  to  prefer  full-time  work. 

The  prevalence  of  part- tine  employment  among  certain  groups  of 
workera  ia  often  aasociated  with  their  having  other  commitnenta. 
For  example!  about  three-quartera  of  the  young  people  who  work 
part  time  are  enrolled  in  achool»  and  nearly  two-thlrda  of  the 
25-to-54-year-old  women  who  work  part  time  are  raialng  ehlldren. 

Turning  to  the  trenda  in  part-time  employment,  table  2  confirms 
a  point  that  waa  noted  at  the  roundtable.   While  the  proportion 
of  workera  employed  part  time  voluntarily  haa  changed  little 
aince  the  197na,  the  proportion  employed  part  time  involuntarily 
haa  increased.   The  trenda  in  voluntary  part-time  work  vary  among 
different  worker  groups.   Working  women  age  25  to  54  have  become 
leaa  likely  to  be  voluntary  part-time  workera,  while  workers  age 
16  to  24  and  employed  men  age  5S  and  over  have  become  more  likely 
to  chooae  part-time  work.   In  contraat,  the  long-term  increaae 
in  involuntary  part-time  employment  haa  occurred  among  all  the 
worker  groupa.   Increaaes  have  been  relatively  greater  among  men 
than  women,  although  working  women  are  atill  more  likely  than 
working  men  to  be  employed  part  time  involuntarily.   Similarly, 
the  incidence  of  involuntary  part-time  work  roac  relatively  more 
for  men  age  25  to  54  than  for  thoae  age  16  to  24,  although  young 
working  men  remain  twice  as  likely  as  their  older  counterparta 
to  be  on  involuntary  part-time  achedulea. 

The  proportion  of  workers  who  are  employed  pact  time 
Involuntarily  is  closely  tied  to  business  conditions.   It  was 
highest  during  the  recessions  of  the  early  1980a  and  roae  aharply 
again  with  the  atart  of  the  receaaion  in  1990. 

I  hope  this  material  has  answered  the  queationa  you  raiaed  at  the 
roundtable  and  would  be  happy  to  provide  additional  information 
on  thia  aubject  ahould  you  need  it. 

Sincerely  youra. 


KATHARINE  G.  ABRAHAM 
Commiasioner 

Encloaurea 

cci   Senator  Howard  Hetzenbaum  V 
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^nator  Metzenbaum.  This  conference  is  adjourned. 
[Whereupon,  at  12:55  p.m.,  the  conference  was  adjourned.] 


